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THE LATE JUDGE HOPKINSON. 


Or the three judges who, during the fifty years succeeding 
the formation of the federal government, filled in Philadelphia, 
the post of United States District Judge, two were father and 
son; and the coincidence of position which was thus produced, 
was accompanied by a similarity of character and of history, 
even more striking. Francis Hopkinson, having been during 
several years of the confederation, judge of the Admiralty for 
Pennsylvania, was appointed in 1790, on the organization of 
the federal judiciary, to the bench of the District-Court. He 
had been in Congress during its first sessions, and as a delegate 
from New Jersey, of which he was then a resident, his name 
is found as a signer of the Declaration of Independence. As 
a political writer he had but few equals ; and among the many 
pamphlets which appeared during the Revolution, there were 
none which were more efficient than those which bore his 
name. That they united, as was said by Dr. Rush, the humour 
of Rabelais, the wit of Swift, and the rhetoric of Bolingbroke, 
may not now be maintained; but it cannot be denied, that 
they eminently possessed those qualities, which invested with 
such prodigious efficiency the Catholic Emancipation letters of 
Sydney Smith. Where one loyalist would be captured by the 
syllogisms of the “ Farmer’s Letters,” fifty were provoked 
into rebellion by the raillery of Mr. Hopkinson’s “ Political 
Catechism,” or soothed into neutrality by the humour of his 
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“ Answers to the British Proclamations.” His letters of 
American Tories in search of a country, can scarcely be said 
to be surpassed even by those of Peter Plymley in search of a con- 
stitution ; and in these days of magazine-article-republications, 
there are few collections which would tend so much to secure 
the respect of the historian, the curiosity of the antiquary, 
the interest of the scholar, and the attention of all, as that 
which would embrace his general writings. The compilation 
published immediately after his death, which took place in 1796, 
though confined only to his graver and more laboured papers, 
and giving but imperfect specimens of that delicacy of satire, 
and tact of expression, which so distinguished him, will al- 
- ways take high rank in American literature. 

His opinions on questions of admiralty, delivered at a time 
when that branch of the law had been but partially explored, 
were remarkable not only for their intrinsic worth, but for the 
influence which, from the then extensive maritime jurisdiction 
of the court over which he presided, they brought to bear on 
the customs of the sea; and it is with no little emphasis that 
Sir William Scott, in some of his later judgments, drew from 
them authorities which he declared were worthy of adoption, 
both for their good sense and their good law. 

Joseph Hopkinson, his son, was born in Philadelphia in 1770. 
Singularly like his father in personal appearance,—combining 
the same high and peaked forehead, with the same quick grey 
eye, and aquiline nose,—he exhibited a similarity of intellect- 
ual development which was pointed by the result of his life. 
Possessing on the one hand, great facility and happiness of ex- 
pression, and placed, on the other, in associations which made 
the journey of a manuscript to the printing press very short, it 
was not long before he was an active champion in that politico- 
literary arena, which was then adorned by the most accom- 
plished and gallant cavaliers of the day, but which is now 
abandoned to combatants bearing huge handbills, in which the 
smallest kind of declamation is emblazoned in the largest 
kind of letters. Of his literary labours, however, few me- 
morials remain. Ardent, and almost volatile in his disposition, 
he never stopped, when forging a weapon, to stamp his name 
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upon it; and though sometimes, the artificer was detected by 
the keenness of the blade, or the fineness of the temper, yet 
generally, when the fight was over, the weapon was flung 
away and forgotten. It is true, that several of Mr. Hopkinson’s 
“* Miscellanies,” as it is the fashion now to call such things, 
have become familiar to the country, sometimes with, but 
more frequently without the author’s name; and it has been 
the lot of one, by no means the most prominent as to literary 
merit, to take rank with the Marseilles Hymn, and the 
Ranz des Vaches, as the chief national song of its country. 
“Hail Columbia,” said Judge Hopkinson in a letter dated 
shortly before his death, “ was written in the summer of 1798, 
when war with France was thought to be inevitable. Con- 
gress was then in session in Philadelphia, deliberating upon 
that important event, and acts of hostility had actually taken 
place.—The theatre was then open in our city. A young man 
belonging to it, whose talents were great as a singer, was 
about to take his benefit. I had known him when he was at 
school. On this occasion, he called on me on Saturday after- 
noon, his benefit being announced for the following Monday. 
His prospects were very disheartening ; but he said if he could 
get a patriotic song adapted to the tune of the ‘ President’s 
March,’ he did not doubt of a full house ; that the poets of the 
theatrical corps had been trying to accomplish it, but had not 
been successful. I told him I would try what I could do for 
him. He came the next afternoon, and the song, such as it 
was, was ready. The object of the author was, to get up an 
American spirit, which should be independent of, and above 
the interests and passions, and policy of both belligerents, and 
look and feel exclusively, for our own honour and rights. No 
allusion is made to France or England, or the quarrel between 
them ; or to the question, which is most at fault in their treat- 
ment of us; of course the song found favour with both parties, 
for both were American; at least, neither could discover the 
sentiments and feelings it inculcated. Such is the history of 
this song, which has endured infinitely beyond the expectation 
of its author, as it is beyond any merit it can boast of, except 
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that of being truly and exclusively patriotic in its sentiments 
and spirit.” 

Shortly afier graduating in the University of Pennsylvania, 
Mr. Hopkinson took his place at the bar, and before he was 
twenty-five, his name was associated with some of the most 
important causes of the time. In connection with Mr. Inger- 
soll, Mr. Dallas, Mr. Edward Tilghman, Mr. Lewis, Mr. 
Rawle, and Mr. Harper, he was concerned in the questions 
arising on the several trials of Cobbett; and the pamphlet re- 
ports of the day, show him to have taken prominent rank at a 
bar, which from being provincial, had by the establishment of 
the federal government, become metropolitan. But metro- 
politan as it was, the very revolution which had given it 
centralism and dignity, had pushed from it the props, on which, 
in its colonial state, it had rested. Of the new system, the 
old practitioners were very shy. “Take heed,” said Mr. 
Galloway, a leading lawyer before the Revolution, who, after 
vainly endeavouring, as a member of the first congress, to 
check the popular current, had withdrawn to the British lines, 
“that in administering your new laws, you get new hands, 
for old ones will find the work a strange one.” New hands 
came ; and when Chief Justice Jay opened the Federal Supreme 
Court at Philadelphia, there clustered around him a bar, which, 
from the freshness of its material, the excellence of its attain- 
ments, and respectability of its character, was well qualified 
to perform the important office in which it was engaged. 
Of the colonial lawyers, but few remained to take pant in the 
conflict. Of the subalterns, no inconsiderable portion stood 
aloof, to watch at a safe distance, the consequences of issuing 
writs with any other device than that of the lion and unicorn; 
and the leaders were either made judges or had run away. 
Mr. Chew, in 1772, had taken his seat on the bench; Mr. 
Andrew Allen, for some time Attorney General of the Province, 
and at the beginning of the struggle, a patriot and a volunteer, 
had followed Mr. Galloway to the camp of General Howe; 
his brother James, always less ardent, had the misfortune to be 
distrusted by both sides; and Mr. John Ross, who quarrelled 
with neither, declaring, that “let who would be king, he well 
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knew that he should be subject,” found that his good-natured 
indifference to others, was the cause, after things had become 
settled, of an equally good-natured indifference of others to 
himself; and after advising the sheriff of the day, who was his 
client, never to sell without indemnity, under a writ bearing 
the commonwealth’s arms, “ as this state of things could not 
last,” he left his place to others more sanguine of the experi- 
ment. Such were the men who, conspicuous in the records of 
the provincial courts, discovered, after passing through the pa- 
renthesis of the Revolution, that the seats they had occupied were 
filled by others, who, either by the choice of position, or by the 
accident of subsequent birth, had attached themselves to the new 
system. It isa lesson worthy to be remembered, that not only of 
them, but of the generation which followed, conspicuous for its 
learning, its ability, its high professional tone and bearing, 
even now, after the lapse of little more than fifty years, little 
remains as a memorial, besides the reports of the cases in 
which they were concerned, or a few occasional family 
anecdotes. 

It was no small tribute to Mr. Hopkinson’s professional 
character, that on the impeachment of Judge Chase, who, as 
circuit judge, had been for some years acquainted with the 
Philadelphia bar, he was selected by that eminent and sa- 
gacious jurist, to act, in connection with Luther Martin and 
Robert Goodloe Harper, as counsel in the proceedings before 
the Senate. Based} as was the prosecution, on the alleged 
official interference of Judge Chase in the political contest 
which preceded Mr. Jefferson’s election to the presidency, 
the impeachment was carried by a party majority in the 
house of representatives, and was sustained in one of the speci- 
fications in the senate, by a vote which, though not reaching 
the constitutional two-thirds, was a rebuke which the object of 
it did not long survive. At the trial, between his two re- 
markable associates, Mr. Hopkinson’s position in the public 
eye, was at first necessarily in the back ground. On one side 
of him was Mr. Martin, whose brilliant though unfortunate 
career deserves from the profession a fuller notice than it has 
yet received, and who was allied to Judge Chase, not only by 
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the relationship of counsel and client, but by personal friendship 
and political association. Coarse, pertinacious, but at the same 
time most powerful, he had won from Mr. Jefferson the title 
of the Federal bull dog ; and it was rarely that he ever fastened 
his gripe upon an opponent, before his victim was soon either 
torn in fragments, or worried to despair. His mastery of the 
English language, as even his reported arguments show, was 
unsurpassed ; and except in the speeches of Mr. Fox, there are 
no more striking illustrations to be found of the force of the 
Saxon idiom. So entire was his absorption in his cause, 
during his argument before the Senate in Judge Chase’s case, 
that on the second day, he spoke without intermission, with- 
out breakfast or dinner, from eight in the morning till five in 
the afternoon; and it was not till his frame suddenly broke 
down, that he himself became aware of his great exhaustion, 
and his auditory conscious of the period during which he had 
controlled their attention. Standing on the other side, was 
Mr. Harper, the most finished rhetorician at the bar, distinguish- 
ed not only for the elaborate accuracy of his arguments, but 
for the polished elegance of his style. That situated between 
such formidable rivals, and placed before an auditory so con- 
spicuous for its professional acquirements, as well for its 
general rhetorical taste, Mr. Hopkinson should not merely 
have done justice to his client, but should have come off from 
the contest with the reputation of having by his skilful manage- 
ment of the cause, and his eloquent exposition of it, been the 
chief source of its success, could hardly have been hoped 
for by his warmest friends ; but such was the opinion of Mr. 
Burr, at the time president of the Senate, as expressed by him 
in a letter written a few days after the result. 

Mr. Hopkinson’s practice from 1800 to 1816, so far as ap- 
pears from the dockets of the courts, was not only very large, 
but comprised almost every case of popular interest that arose. 
Without equalling Mr. Rawle in ripeness of judgment, Mr. 
Levy in sharpness of perception, or Mr. Lewis in depth and 
comprehensiveness of argument,—coming in fact, in point of 
years, as junior to that section of the bar to which those dis- 
tinguished practitioners belonged,—he was possessed of a 
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felicity of expression and a fullness of illustration, which left 
him unsurpassed as a popular advocate. In the case of the 
King of Spain against Oliver,—a case which on a collateral 
point, is reported in 2nd Washington, and which involved on 
trial a long series of complicated details,—he was to sum up on 
the heels of a train of counsel, who had occupied the whole day 
and part of the day before. He was obliged to begin his speech 
with candlelight, and to continue it till midnight, before a jury 
whose attention, at first, he could scarcely attract. Soon, how- 
ever, they brightened up;—the mazes of double and single 
entries acquired fresh interest; and a speech, which at first 
they would have given a great deal to get rid of, kept them 
not only awake, but entertained, till the night was half gone. 
He had prepared a double brief,—the one side of which con- 
tained his argument, the other a series of “ decorations,” as he 
used to call them, consisting of jokes, appeals pathetic and 
persuasive, invectives, puns, tropes, together with episodes of 
all possible lengths and requisites. When the jury were tired 
with gazing at the march of a regular argument, a joke would 
be seen capering by; and when their eyes dropped during the 
progress of an arithmetical calculation, they would quickly be 
opened by the apparition of a metaphor or a pun. The result 
was, that if he did not gain a verdict, he at least had the merit 
of having forced his whole case into the heads of a reluctant 
auditory. It is true, that the illustrations may not have al- 
ways been pertinent, but as Bishop Burnet remarks, after tell- 
ing how Lord Shaftesbury killed a meritorious bill for the 
protection of chimney sweeps, by “an absurd anecdote of a 
Chinese, who, finding it was forbidden to put out a burning 
chimney by pulling up and down in it a live goose, evaded the 
law, by tying two ducks together, and putting out the fire 
with them,” a good story, will sometimes make up for a bad 
argument.* 


* Slow as has been the progress of reporting im this country, there are many 
passages in the speeches which are before us, which bear on their face marks of 
authenticity. Thus, in the speech in Cobbett’s trial for libelling Dr. Rush, is a fair 
specimen of invective :—* Parties have in our country become wrought up to such 
illiberal fury, that every action of a man’s life, from the most important to the most 
obscure and trifling, is traced to party motives and party principles. His attach- 
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Mr. Hopkinson’s career at the bar, however, was of a com- 
paratively brief duration. On the second Tuesday of October, 


ments and his enmities,—his connections in business or otherwise, nay, almost 
the colour of the cloth he wears, and the species of diet he feeds on, are ascribed to 
his party and political principles. This is an unhappy state of things. Were I of 
the party to whom it has Aappened the defendant has opposed himself, I should ex- 
pect that all I shall now or ever say against this man, would, by many of my fel- 
low citizens, perhaps by you, be deemed to be the mere vengeance of party spirit, 
and the unmanly gratification of political hatred. Doubtless his dark and virulent 
spirit, prepares some attacks, which his insufferable arrogance informs him will be 
formidable and destructive to lawyers, court and jury, that shall dare to do him justice. 
For his own safety he had better desist from a too violent gratification of his rage. 
Anger is a punishment which man inflicts upon himself, as a revenge for the chas- 
tisement which has been inflicted on him by others.” So in another passage,— 
“ What is there so pure, or what so sacred, that it has escaped this cormorant of 
defamation. From the highest magistrates to the meanest vagabond, nothing has 
been secure ; all men and all nations have been called with an equal tone of authori- 
ty to the bar of his reproach, and every law, liberty, and institution, has undergone 
his modest animadversions. He has assumed a haughty and tyrannical jurisdiction 
over every thing public or private; political or domestic ; religious or moral,—not 
only within the United States, but in every quarter of the globe. His arrogant van- 
ity is as disgusting as his crimes are detestable. William Cobbett is indeed a 
phenomenon, even in the courts of defamation.” 

The following passage in his speech on the judiciary in the Pennsylvania Con- 
vention, is characteristic, not only for the frankness of its avowals, but the pathos 
with which it concludes. “I am, and always have been one of this persecuted and 
despised party. ‘There are, it is true, but few of us left, but we may claim to be 
sincere at least, for we have had a long and severe trial, when, perhaps, we might 
have been taken into favour by abandoning our principles. I began with the ad 
ministration of Washington ; I was and am a federalist of that day and school. I 
have never changed, because as yet I have seen nothing better.” Then after- 
wards,— 

“ You have seen the attempts of the painter and sculptor to represent his image. 
You have read of his achievements, his virtues, his actions, his greatness, in the 
pages of history, and in oft-repeated eulogies of prose and verse ; but I tell you in 
the sobriety of truth, that none can have a full conception of that wonderful man, 
who have not beheld him as he was. I have seen him standing before the assembled 
representatives of these United States, I have heard him making his communica- 
tions to them with calm and quiet dignity, that power and virtue of truth, which 
were peculiarly his own. I would not exchange my personal knowledge, my bright 
and proud recollections of Washington, and the great men of his time, honoured 
and trusted by him, for the youth, and all the growing prospects and anticipations 
of the youngest politician in this body. The anticipations of a politician! What 
are they? Delusions, disappointments, mockeries, all. Let those who are now 
sailing on the swelling sea of popularity, with flowing canvass and favouring gales, 
with the desired port in view, but look at the wrecks and ruins on that perilous 
coast ; promises broken, friends betrayed, principles abandoned, and the hope lost for 
which all these sacrifices were made. If, perchance, he reach the shore, is he safe? 
Does he stand on firm ground? By no means; he totters on a moving sand, and 
is carried off by the next swell of the tide that took him there. I have seen many 
successions, at short intervals, of these men of the people, these popular leaders, 
passing from insignificance to power, and back again from power to insignificance. 
They were heard of no more, for the name of a fallen politician is extinguished. 
If it were proper, I could bring to your recollection names, which were omnipotent 
over the spirit of party, who held the wand of Prospero, to raise or allay the storm, 
who seemed to hold their power so surely, so firmly, that no time or accident could 
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1814, the federalistshaving recovereda majority in Philadelphia, 
from which they had been dispossessed during Mr. Jefferson's 
supremacy, Mr. Hopkinson was elected a member of the 
national house of representatives ; and on December 4th, 1815, 
he took his seat in the fourteenth congress. Great was the 
change in the capitol since the period when, six years before, 
he had stood before the senate, as counsel. Then, he had seen 
collected before him the remnants of the generation of states- 
men who had assisted in the adoption of the Declaration of 
Independence, and the framing of the federal constitution. 
Now, he was himself entering into the same halls with their 
successors. In most cases, the course of public affairs i¢ so 
woven, that the different strands composing it, like the threads 
making up the substance of a rope, come in and terminate at 
such uneven periods, that the continuity and uniformity of the 
whole is unbroken. The veteran dropping off at the limit of 
his public labours, leaves behind him others, who, as they 
came into the procession a few paces behind him, will continue 
in ita few paces longer; and so it is that the train hurries 
forward, unbroken in ranks, and undiminished in bulk, each 
vacancy in its files being quickly filled up by those pressing in 
from behind. But there are periods when a great political 
crisis draws men of all years in the current, and when in the 
calm which follows, a chasm, like a trough between waves, 
intervenes to mark the line between a receding and a coming 
generation. When Mr. Hopkinson, almost at the beginning 
of Mr. Madison’s administration, took his seat, he found him- 
self entering into public life, with a congress composed almost 
entirely of new men. From the East appeared Mr. Webster, 


a 


impair it,—after running a brief race, supplanted by some new favourite, rejected 
and scorned. Closing their lives in poverty and neglect, they now lie in forgotten 
graves. I have known them repent their folly in bitter lamentations, not unmixed 
with remorse at the sacrifice of their integrity. There are doubtless some of you, 
who now hear me, who have witnessed, as I have done, the rise and fall of these 
favourites of the people. You have seen them ascending slowly and painfully, 
with incessant labour, and trembling anxiety, to the desired eminence, resorting to 
all the arts of low intrigue, and falsely flattering the pride, the folly, the very vices 
of the people. How hollow and hypocritical was this adulation ; how contemptible 
was this self-degradation! After a short and precarious possession of their power 
you have seen them fall suddenly from their high estate, never to rise again.” 
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from New York, Mr. Grosvenor, whose early death broke a 
promise of future usefulness such as has been rarely given; 
from New Jersey, Mr. Southard; from Pennsylvania, Mr. 
Sergeant, Mr. Ingham, Mr. C. J. Ingersoll, and Mr. Hopkin- 
son; from the South, Mr. St. George Tucker, Mr. Philip 
Barbour, Mr. Gaston, Mr. Lowndes, Mr. Cheves, Mr. Cal- 
houn, and Mr. Forsyth; and from the West, Mr. Clay. It is no 
wonder that on the accession of such a mass of active talent, 
the control of the house should have been surrendered chiefly 
to the new members. Mr. Clay was elected speaker, and a 
few days after, a committee was appointed to consider the 
president’s message, so far as it related to a national bank, of 
which Mr. Calhoun was chairman, and Mr. Hopkinson the 
leading opposition member. The bill reported, which became 
with a few alterations the charter of the late Bank of the United 
States, was, with scarcely an exception, supported by the re- 
publican party, and condemned by their opponents. Mr. 
Hopkinson took the lead in opposition to the measure, and 
though his speeches are wretchedly reported,—of one of them 
the only notice being, “ that Mr. Hopkinson began by alluding 
to Mr. Madison’s supposed confusion as to what he really want- 
ed, and enchained the house for three hours by a mixture of 
wit and argument,”—there is one little sentence still remaining 
which embraces nearly the whole merits of the controversy. 
“In this young nation,” said he, after characterizing the char- 
ter as an attempt by government to get over the embarass- 
ments caused by the war, by re-organising the money market, 
“‘ with its vast resources and solid wealth, the remedies would 
come of themselves, in a great degree, if we had patience 
to wait for them.” All, he declared, that the country wanted, 
was to be let alone; and in company with the body of his 
political friends, and a few from the other side, he voted 
against the charter. 

After serving two sessions in the house, with much distinc- 
tion, Mr. Hopkinson returned to his profession, but having 
almost entirely withdrawn from practice during his residence 
in Washington, he removed in the beginning of 1820 to Bor- 
dentown, which had previously been the residence of his family, 
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where he spent the greater part of the year in the repose 
which, to his literary taste, was always congenial. Occasion- 
ally a member of the legislature of New Jersey, and continuing, 
so far as was consistent with his new pursuits, his practice in 
Philadelphia, he remained in comparative retirement, till the 
fall of 1828, when he was commissioned by Mr. Adams to the 
seat then lately before made vacant, on the bench of the Dis- 
trict Court for the Eastern District of Pennsylvania. His 
nomination, like that of the several judicial appointments made 
at the close of Mr. Adams’ term, was laid over for several 
months by the senate, at that time politically hostile to the ad- 
ministration, and it was not until a few days before the ac- 
cession of General Jackson, that his appointment, honourably 
distinguished from those which accompanied it, was finally 
confirmed. The vacancy which he filled having occurred 
during the recess of Congress, he had at once upon his nomination 
taken his seat upon the bench; and for six months, therefore, 
previous to his confirmation, he was occupying a position, 
which, so far as the tenure of office is concerned, was one of 
the most painful to which a judge could be subjected. “ The 
last instance I shall refer to in this course of the argument,” 
said Mr. C. J. Ingersoll, when replying to Mr. Hopkinson 
some years afterwards in the Pennsylvania constitutional con- 
vention, “is that of the learned and venerable judge himself. 
I hope he will excuse my assertion, than whom there was 
never a better, bolder, or more independent judge, than 
during the considerable period between his nomination and 
confirmation ; when his tenure was by sufferance of an antag- 
onist party, just coming into power, with no very great forbear- 
ance to political opponents.” 

Judge Hopkinson’s last appearance in political life was as 
a member of the convention called to revise the Pennsylvania 
Constitution, which met at Harrisburg, in May, 1837. Elected 
with his immediate colleagues, by a great majority from the 
city of Philadelphia, his character, his services, his venerable 
age, placed him at once at the front of the body to which he 
was thus introduced. The judiciary question was the great 
point to which the attention of the Convention was called. 
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It was to correct the vices which had been supposed to have 
infected the Pennsylvania bench, that it had been popularly 
designed ; and the only essential changes which it ultimately 
produced, were connected with the system at which it was 
thus pointed. Judge Hopkinson, as chairman of the judiciary 
committee, took the lead in the defence of the existing tenure ; 
and whatever may be said of the merits of the question, it can- 
not be denied that he discharged his office with signal tact, 
eloquence, and power. His great speech, as reported in the 
proceedings of the convention,* is one of the most masterly 
arguments on record on the subject to which it was directed ; 
and if it be judged of by its effect, as a popular address to a 
mixed assembly of laymen and lawyers, it can hardly be said 
to have been surpassed. 

_ On the 7th January, 1842, Judge Hopkinson took his seat for 
the last time on the bench. In the temporary absence of Judge 
Baldwin, he on that day, opened and adjourned the Circuit 
Court; and to those who were collected about him at the time, 
his eye seemed as keen, and his mind as quick and graceful, 
as when he first took his seat under the silver oar which was 
the emblem of admiralty jurisdiction. Itw as there, at the 
opening of the first federal Court, his father, sixty years before, 
had taken his seat; and how many were the changes which 
had taken place in the time which had thus passed by! Judge 
Wilson, Judge Iredell, Judge Chase, Judge Washington, and 
Judge Baldwin, had successively filled the seat of the presiding 
judge; and he himself remained, in the decline of his years, 
though in the full meridian of his intellect, one of the last rep- 
resentatives of the jurists of the revolutionary era. At twelve 
o’clock on that morning, almost immediately after sitting down 
at the table of the Athenzeum, where he had gone on the closing 
of his court, he fell back in his chair senseless; and when his 
friends gathered around him, they soon saw that the blow 
which had struck him was vital. On the 15th of January 1842, 
died Joseph Hopkinson; leaving behind .him a name, which 
will always be regarded with love and reverence by those to 


* Deb. Penn. Convention, IV. 286.-7. 
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whom his talents and virtues are known. Of his literary his- 
tory, distinguished as it was, not only for his own high per- 
sonal merit, but for the generous and lively sympathy he took in 
every liberal enterprise of his age and country, this is not the 
place to speak. Of his professional life, a short narrative has 
been’ given. His relations with the bar were always of the 
kindest and most courteous character. Never overbearing or 
hasty, he heard patiently, and examined carefully, every ap- 
plication. To young and old, eminent and obscure, he meted 
the same kind attention and equal courtesy. It was a part, 
not only of his professional policy, but of his personal charac- 
ter, never to admit into his heart any feelings but those of 
kindness to those with whom he came in contact. It was this 
generous warmth of feeling, working with equal fervour in pnb- 
lic enterprises, and in private charities, which caused so many 
hearts of all ranks and callings to warm towards him with 
love. His patriotism was not of that character, too common 
in those days, which casts its illumination only over the track 
which it has passed. It threw the fullness of its glow upon the 
future ; and no matter how many clouds surrounded him, he 
never abated his loyalty to things present, or his confidence 
in things to come. “It has not been my lot,” said Mr. Walsh, 
in noticing his character shortly after his death, “to know a 
man of sounder principles and sentiments, kindlier dispositions, 
steadier affections, finer faculties, better culture. If I had ever 
wavered as an American, his keen, comprehensive, uncom- 
promising patriotism, would have fixed me in the true mood. 
His taste and attainments in literature rivalled his professional 
merits. He wrote on morals, letters, and the arts, as excellent- 
ly as he spoke on judicial and political topics; his domestic 
and social life, corresponded in every respect to the public ; 
his position and sympathies at home rendered his constant, 
liberal hospitality grateful to the purest feeling. His accom- 
plished mind, observant of all the events, characters, and 
opinions of the day, was particularly qualified to delight, 
besides instructing in convivial intercourse, by a strong relish 
for refined society, a cheerful and vivacious spirit, and a pe- 
culiar vivacity of remark and raciness of anecdote. Judge 








114 THE LATE JUDGE HOPKINSON. 


Hopkinson, if adequately traced and exhibited in his special 
qualities and performances, will enlarge on the national eye, and 
take, like his celebrated father, indefeasible rank among the 
brightest and best examples of American biography.” 

The principal cases in the first seven years of Judge Hopkin- 
son’s tenure have been reported by Mr. Gilpin with equal 
correctness and elegance ; and it is to be hoped that a second 
volume will be given to the profession containing the remain- 
ing judgments of the judge to whom the first was devoted. 
Of Judge Hopkinson’s judicial style, the opinions already print- 
ed give us many excellent specimens. One of the most im- 
portant cases in the book, that of the Brig Seneca, (p. 10) was 
afterwards, it is true, overruled by Judge Washington in an 
opinion, which, singularly enough, did not see the light, until it 
appeared in a late number of this Journal, (6 Penn. L. Jour. 
p- 213.) The reversal, coming as it did upon almost the first 
important case decided by Judge Hopkinson, was to him a 
cause of some annoyance, and the more particularly so, as 
the question in dispute between the two judges was one which 
struck at the very roots of admiralty jurisdiction. If Judge 
Hopkinson’s unwillingness, however, to extend the process of 
admiralty beyond the limits within which the common law 
had cramped it, was checked by his first associate, he soon 
found that Judge Baldwin passed to the other extreme, and 
that the cathartic tendency which he had to complain of when 
he first went on the bench, was destined to yield to a costive- 
ness which made the admiralty sometimes incapable of digest- 
ing the most maritime of all maritime contracts. Of the 
ordinary run of admiralty cases, however, Mr. Gilpin’s reports 
present not a few in which the law is laid down with an 
emphasis and a liberality which have made them established 
precedents, and the good sense and learning displayed in these, 
as well as in the common law judgments of their author, have 
caused them to be recognised as among the most authoritative 
of American decisions. 
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VAN METRE v. MITCHELL. 


In the Circuit Court of the United States for the Western Dis- 
trict of Pennsylvania, November, 1847. 


(1.) Under the Constitution of the United States, a master may pursue and 
arrest his fugitive slave in another State, use as much force as is necessary for his 
reclamation, and bind and secure him, in order to prevent a second escape. In 
order, however, to prevent oppression and outrage towards persons claimed as 
slaves, and at the same time, to protect the master against interference in the ex- 
ercise of his legal rights, the Act of 12th February, 1793 was enacted. 

(2.) No State legislation can interfere with the provisions of an act of Congress, 
or protect from punishment any one who may incur a penalty prescribed by such 
act. 

(3.) Knowledge that the person harboured or concealed is a fugitive from labour, 
is all that is meant by the word “ notice” as employed in the Act of 12th Feb- 
urary, 1793. 

(4.) The meaning of the words harbour and conceal, are not synonymous. 
Congress in using the terms, “harbour or conceal,” evidently assumed, that there 
might be a harbouring without a concealment. 

(5.) The harbouring made criminal by the Act of Congress, is where the pur- 
pose which accompanies the act of harbouring, is to encourage the fugitive in his 
desertion of his master, to further his escape, and impede and hinder his reclama- 
tion. Such harbouring may exist without any affectation of concealment, and yet 
be more injurious to the master, and effective in promoting the escape of the slave 
and frustrating the vigilance of the master, than any attempt at concealing the 
slave. 


This was an action of debt brought under the 4th section of 
the Act of Congress, passed on the 12th of February, 1793, 
by Garrett Van Metre, a citizen of‘ Virginia, against Robert 
Mitchell, a citizen of Pennsylvania, to recover the penalty of 
five hundred dollars, prescribed in the act for harbouring and 
concealing a fugitive slave belonging to the plaintiff. 

All the facts and circumstances necessary to aa understand- 
ing of the case, are fully set out in the charge of the Court. 


Mr. McCanptess, and Mr. Sexpen, for the plaintiff. 
Mr. Forwarp, and Mr. Loomis, for the defendant. 
The charge to the jury was delivered by 


Grier, J.—The plaintiff in this case claims to recover from 
the defendant, the sum of $500, being the penalty given by the 
4th section of the Act of Congress of the 12th of February, 
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1793, against persons who “ harbour or conceal fugitives from 
labour.” 

The declaration avers Ist, that by the laws of Virginia, a 
certain person named Jared, was held to service and labour 
by the plaintiff; 2nd, that Jared escaped into the common- 
wealth of Pennsylvania ; and 3d, that the defendant with notice 
or knowledge of these facts, did harbour and conceal the said 
Jared contrary to the act of Congress in such case made and 
provided, and thereby became liable to pay the sum of $500, 
the penalty inflicted for such offence. A third and fourth 
count in the declaration charged the defendant with harbour- 
ing only, without the charge of concealing. 

These allegations the defendant by his plea has denied, and 
constitute the issues, you are now sworn to try. 

To men of your intelligence, it is perhaps unnecessary to 
remark, that in order to discharge the duty you have sworn 
to perform, of rendering a true verdict on the issues presented 
to you, the law of the land as stated to you by the Court, and 
applied by you to the facts of the case, constitute the only 
elements of such a verdict. No theories or opinions which 
you or we may entertain with regard to liberty and haman 
rights, or the policy or justice of a system of domestic slavery, 
can have place on the bench or in the jury box. We dare not 
substitute our convictions or opinions, however honestly enter- 
tained, for the law of the land. 

The extradition of criminals or slaves, escaping from one 
country to another, has generally been considered as a matter 
of comity and not of right; and the common law and law of 
nations, which refuse to deliver up persons guilty of mere 
political offences, most probably have borrowed this principle 
from the Jewish code. Deut. chap. 23rd v. 15th; “ Thou 
shalt not deliver unto his master the servant which has escaped 
from his master unto thee,” &c. 

The institutions of the Jews, while they tolerated slavery, 
and would not permit the harbouring or concealing of the 
slave of one Jew, by another, nevertheless forbade their extra- 
dition when they escaped into Judea, from a gentile or foreign 
nation. And therein our own laws are assimilated to theirs. 
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While we would not deliver up slaves escaping from a foreign 
nation, the people of these United States, as one people, united 
under a common government, have bound themselves by the 
great charter of their Union, to deliver up slaves escaping 
from one State to another. “ Whatever may be our private 
opinions,” (says Chief Justice Tilghman) “on the subject of 
slavery, it is well known, that our Southern brethren would 
not have consented to become parties to a constitution, under 
which the United States have enjoyed so much prosperity, un- 
less their property in slaves had been secured. This consti- 
tution has been adopted by the free consent of the people of 
Pennsylvania, and it is the duty of every man to give it a fair 
and candid construction and carry it into full force and 
effect.” 

The provision of the constitution, (Act 4th, sec. 3d,) is as 
follows : 


“No person held to service or labour in one State under the 
laws thereof, escaping into another, shall in consequence of any 
law or regulation thereof, be discharged from such service or la- 
bour but shall be delivered up, on claim of the party to whom 
such service or labour may be due.” It declares also, (Art. 6, sec. 
2d,) “ That this constitution and the laws of the United States 
made in pursuance thereof, shall be the supreme Jaw of the 
land, and the Judges in every State, shall be bound thereby, 
anything in the constitution or laws of any State to the con- 
trary notwithstanding.” 


By virtue of this clause of the constitution, the master might 
have pursued and arrested his fugitive slave in another State, 
he might use as much force as was necessary for his recla- 
mation, he might bind and secure him so as to prevent a sec- 
ond escape. But as the exercise of such a power, without 
some evidence of legal authority, might lead to oppression and 
outrage, and the master, in the exercise of his legal rights, 
might be obstructed and hindered ; it became necessary for 
congress to establish some mode by which the master might 
have the form and support of legal process, and persons guilty 
of improper interference with his rights, might be punished. 

For this purpose the Act of Congress, of 12th February, 
1793, was passed. By the third section of this act, the master 
or his agent is empowered to seize and arrest the fugitive 
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and take him before a judge or a magistrate, and having made 
proof of his ownership, obtain a certificate, which should 
serve as a legal warrant for removing the fugitive. 

The fourth section describes four different offences against 
the master, which are made liable to be punished with a penal- 
ty of $500. : 

Ist. Knowingly and wilfully obstructing the claimant in 
seizing or arresting the fugitive. 2d. Rescuing the fugitive 
when so arrested. 3d. Harbouring. And 4th. Concealing such 
person after notice that he is a fugitive from labour. 

Two counts of the plaintiffs declaration, charge the defen- 
dant with harbouring and concealing ; two others, with har- 
bouring only. 

What will constitute the offence by which this penalty is in- 
curred, it will be the province of the Court to instruct you, 
and yours to decide whether the testimony establishes the 
defendant’s guilt. 

I may here remark, that counsel, in the course of their ar- 
gument, have referred to an Act of Assembly of Pennsylvania, 
passed at the last session, for the purpose, as it was affirmed, 
of encouraging mobs to rescue fugitive slaves, and to resist 
their masters in their endeavours to reclaim them; for the 
honour of the State I venture to assert, that the aim and ob- 
ject of this act must have been misrepresented by those who 
thus characterize its provisions. But one thing is certain, that 
no possible legislation which Pennsylvania may see fit to make 
on this subject, can have the effect of securing from punish- 
ment, those who may incur the penalty prescribed by this act 
of Congress. 

You will therefore inquire, Ist, whether Jared, the alleged 
fugitive, was held to labour, or in other words was a slave by 
the laws of Virginia. 2d. Was the plaintiff the party to whom 
such service or labour was due? 3d. Had the slave Jared 
escaped into Pennsylvania ? and 4th, was he harboured or con- 
cealed by the defendant, after notice that he was a fugitive from 
labour ? 

The first three propositions are not contested, and the case 
will depend on the sufficiency of the evidence to establish the 
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fourth. In the construction of this portion of the act two 
questions obviously present themselves. 

Ist. What is meant by “ notice,” and 2nd, what constitutes 
harbouring. 

On the first point, the Court has been relieved from much diffi- 
culty, by a late case tried before Mr. Justice McLean in Ohio, 
and which has been affirmed in the Supreme Court of the 
United States, (see Vanzandt v. Jones, 2nd McLean, and 
same case, 5th Howard, 216.) In that case it was decided, 
that the word “ notice,” as used in this act means knowledge ; 
that it is not necessary that a specific, written, printed or ver- 
bal notice from the owner, be brought home to the defendant, 
but that it is sufficient if the evidence show, that he knew the 
person he harboured or concealed, was a fugitive from labour. 
That the defendant in this case had such knowledge is fully 
proved and is not denied. 

- The important question in the case, therefore, and which 
will require your most careful examination, is whether the 
conduct of the defendant towards Jared comes within the 
category of “ harbouring or concealing.” 

The word harbour is defined by lexicographers by the 
words, to entertain, to shelter, to secure, to secrete. It evident- 
ly has various shades of meaning, not exactly expressed by 
any synonyme. It has been defined in Bouvier’s Law Diction- 
ary, “to receive clandestinely, and without lawful anthority, a 
person for the purpose of concealing him, so that another, 
having the right to the lawful custody of such person, shall be 
deprived of the same.” ‘This definition is quoted in the opinion 
of the Court as delivered by Mr. Justice Woodbury, in Jones 
v. Vanzandt, 5 Howard, 227, but without the intention of 
affirming either the authority of the book, or the correctness 
of the definition. For although the word may be used in the 
complex meaning there given to it, it does not follow, that all 
these conditions are necessary elements in its definition. Re- 
ceiving and entertaining a person clandestinely, and for the 
purpose of concealment, may well be called harbouring, as 
the word is sometimes used. Yet one may harbour without 
concealing. He may afford entertainment, lodging and shelter 
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to vagabonds, gamblers and thieves, without the purpose or at- 
tempt at concealment, and it may be correctly affirmed of him, 
that he harbours them. 

The Act of Congress, by using the terms “ harbour or con- 
ceal,” evidently assumed that the terms were not synonymous, 
and that there might be a harbouring without concealment. 
The act seems to be drawn with great care and accuracy, and 
bears no marks of that slovenly diction which sometimes 
characterizes acts of Assembly, where numerous synonymes are 
heaped together, und words are multiplied only to increase 
confusion and obscurity. But neither in legal use or in com- 
mon parlance, is the v.ord harbour precisely defined by the 
words entertain or shelter. It implies impropriety in the con- 
duct of the person giving the entertainment or shelter, in con- 
sequence of some imputation on the character of the person who 
receives it. An innkeeper is said to entertain travellers and 
strangers, not to harbour them; but may be accused of har- 
bouring vagabonds, deserters, fugitives or thieves; persons 
whom he ought not to entertain. 

It is too plain for argument, that this act does not intend to 
make common charity a crime, or treat that manas guilty of 
an offence against his neighbour, who merely furnishes food, 
lodging or raiment, to the hungry, weary or naked wanderer, 
though he be an apprentice or a slave. On the contrary, it 
contemplates not only an escape of the slave, but the intention 
of the master to reclaim him. It points out the mode in which 
this reclamation is to be made, and it is for an unlawful inter- 
ference or hinderance of this right of reclamation, secured to 
the master by the constitution and laws, that this penalty is 
imposed. 

The harbouring made criminal by this act, then, requires 
some other ingredient besides a mere kindness, or charity 
rendered to the fugitive. The intention or purpose which ac- 
companies the act, must be to encourage the fugitive in his 
desertion of his master, to further his escape and impede and 
frustrate his reclamation. “ The Act must evince an inten- 
tion to elude the vigilance of the master, and be calculated to 
obtain the object.” (2 McLcan, 608.) 
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This mala mens or fraudulent intent required by the act to 
constitute illegal harbouring, is not to be measured by ihe re- 
ligious or political notions of the accused, or the correctness 
or perversion of his moral perceptions. Some men may con- 
ceive it a religious duty to break the law, but the law will not 
receive that as an excuse. 

If the defendant was connected with any society or associa- 
tion for the purpose of assisting fugitives from other States, to 
escape from their masters, and in pursuance of such a scheme 
afforded this shelter and protection to the fugitive in question, 
he would be legally liable to the penalty of this act, however 
much his conscience or that of his associates might approve 
his conduct. 

It will be your duty, gentlemen, to apply these principles to 
the evidence in the case, and find your verdict accordingly ; 
you will inquire first, whether the defendant gave entertain- 
ment and shelter to the fugitive Jared. 

The evidence on this point is, that Jared and another escaped 
from their master in Virginia, and came, without stopping on 
the way, to the defendant in the town of Indiana, about the 
last of April, 1845: but why they made their way to that place 
or by whom they were directed to make application to the de- 
fendant, does not appear; that the defendant sent them with a 
letter to his tenant residing on his farm, some nine miles from 
Indiana ; that they were directed to take possession of a vacant 
house on the land of the defendant; that he furnished them 
with bedding, cooking utensils, grain, a cow and axes; that 
they were employed to labour for him on his land, in making 
fences, or otherwise, and hired themselves to work for other 
neighbours ; that they remained in the defendant’s house till 
September, and that the defendant well knew they were 
fugitive slaves, and to whom they belonged. 

These facts, if believed, would prove that the defendant gave 
the fugitive Jared shelter and entertainment with full knowledge 
that he was a fugitive from labour. Secondly, was this done for 
the purpose of concealing him from thesearch of his master or for 
furthering his escape, and impeding and obstructing the master 
in his recaption? On this point you will form your judgment, 
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both from the declarations and actions of the defendant; a man 
is presumed to intend what is the natural and necessary result 
of his actions. 

It appears from the testimony, that the fact was notorious to 
the people of the town of Indiana, and the neighbourhood, that 
these slaves were on the defendant’s farm, and that he himself 
made no secret of it. 

On the other hand, one of the witnesses, a partner of defen- 
dant, was asked by him if he could not find employment for 
the negroes at his saw mill, alleging as a reason, “ that they 
would be out of the way there ;” this is all the evidence of a de- 
sire to conceal their place of retreat from the public, that I 
recollect. 

But I can imagine a harbouring of slaves, without any af- 
fectation of concealment, which might be as injurious to the 
master, and as effective in promoting the escape of the slave, 
and frustrating the vigilance of the master. If a man should 
furnish a house in the woods as a rendezvous for fugitive slaves, 
encourage them in remaining there, and in enticing others to 
join them, should countenance and assist them with the means 
of resistance to their recaption, and furnish them information 
of pursuit, in order to further their escape, or prepare them to 
resist ; such a harbouring might be as injurious to the master, 
and is as fully within the meaning of the statute, as if the 
fugitives had been concealed. Such protection might be made 
more efficacious in enabling them to elude the vigilance of 
their master, than any attempt to conceal them. What 
amounts to concealment, also, may depend much on circum- 
stances. It does not necessarily require that the subject of it 
be secreted in a garret or a cellar, a barn, or a covered 
wagon. 

The highways of Indiana County may be better places of 
concealment, than the by-ways of many other places; and the 
limits of the whole County as good a place to secrete fugitives 
from a distant State, as any that may be imagined, especially 
if the fugitives have a committee of sympathisers to watch 
over their interests, and give them warning of the approach of 
danger. 
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But assuming that the evidence is not sufficient to establish 
the charge of harbouring and concealing. Inquire whether 
shelter and entertainment was afforded to the fugitives for the 
purpose and with the effect of encouraging them in the deser- 
tion of their master, and furthering their escape, and to impede 
or frustrate their arrest. 

Look at the conduct and declarations of the defendant ; does 
he furnish a place of rendezvous or a harbour, not only for the 
fugitive in question, but for all whom they can entice to leave 
their masters? Is he the confidant of their schemes for res- 
cuing other slaves or enticing them to escape? and when they 
have succeeded do the new fugitives come immediately to the 
defendant and proceed to his farm, the bearer of letters from 
the defendant to his tenant?’ When he is requested by a sup- 
posed agent of the owners to be permitted to see the fugitives 
on his farm, does he make it a condition of his compliance 
that he shall not molest them? When there is danger of their 
recaption, does he have information conveyed to them that 
there are “ Indians abroad?” (a slang phrase, well understood 
in the country as a warning to be on their guard and make 
their escape.) Does he give them money to buy ammunition 
or gun caps? Does he express his confidence that they are 
sufliciently armed, and able to resist successfully any force 
sent to arrest them; that they have a gun, dirk, and axes, and 
know how to use them? When an arrest had been made of 
one of them, and he is inquired of, as to the safety of the 
others, does he say, “that they had been apprised of their 
danger that evening, and were safe—that they were safe where 
they were,” and well armed, and therefore there was no reason 
for concealment or flight? Does he calla meeting at his own 
house of persons friendly to the fugitives, and have one of 
them, (who had been rescued under the forms and by a gross 
prostitution of the law,) in his back room? At this meeting is 
a committee appointed to protect and counsel the fugitives, to 
settle up their wages, that they may escape if threatened with 
pursuit ? Is the defendant, on the next day, engaged in settling 
with the fugitives through their committee, stating, “ there 
were Indians abroad the night before, and that he would settle 











124 HERMITS OF ST. AUGUSTINE U. CO. OF PHILAD. 


up and let them go?” It will be for you to say, whether such 
conduct be proved, and if so, whether it did not tend as much 
to assist the slave to escape, and elude the vigilance of his 
master, as any other mode of concealment. 

With these remarks, the case is submitted to you. If you be- 
lieve from the testimony, that the entertainment and shelter 
given to the fugitives, were but an exercise of the common 
principles of humanity, without any intention of encouraging 
the escape of the fugitive, or impeding or frustrating his re- 
caption or reclamation by his master, or without any act cal- 
culated to have that effect, you will find for the defendant. 

If, on the contrary, you believe he has afforded shelter and 
entertainment to the fugitive, to further his escape, and enable 
him to elude the vigilance of his master, and that his acts were 
calculated to effect that object, you will find for the plaintiff 
the sum of $500. 

The jury, after a few minutes consideration, found a verdict 
for plaintiff for $500. 


THE BROTHERS OF THE ORDER OF HERMITS OF ST. AUGUS- 
TINE v. THE COUNTY OF PHILADELPHIA. 


Supreme Court of Pennsy/vania, Nisi Prius, November, 1847. 
Before Mr. Justice Rocrrs. 


(1.) Mere possession of personal property, is evidence of ownership, and in the 
absence of contrary evidence, is to be held conclusive. 

(2.) The word “ persons,” as used in the Act of Assembly of May 31, 1841, is 
to be construed to mean corporations as well as individuals. 

(3.) Exemplary, or vindictive damages, cannot be given in an action against the 
County ; damages to the full extent of the injury inflicted, should, however, be al- 
lowed. 

(4.) The law does not require a plaintiff in an action brought against the Coun- 
ty for damages, suffered by the violence of a mob, to prove every article destroyed, 
a general estimate will be sufficient to submit to a jury. 

(5.) In an action of this kind against the County, the jury may allow as dam- 
ages the full value of the property at the time of its destruction with interest added 
to the time of their verdict. 

(6.) Whether such additional allowance can be made as interest.— Query ? 


This was an action of trespass on the case brought under 
the provisions of an Act of Assembly, passed on the 31st May, 
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1841, against the county of Philadelphia, to recover damages 
for property destroyed by a riot. The declaration was in four 
counts, and set forth the ownership of the property, real and 
personal, its destruction by a mob, and its value. In one count 
it was alleged that there was no knowledge on the part of the 
plaintiffs of an intention to attack the property, in another, that 
notice was given to the sheriff, and ina third, that there was 
no time to give such notice. 

It appeared in evidence that St. Augustine’s Church, situated 
in Fourth street, between Race and Vine, and a house situated 
on the back part of the same lot, and fronting on Crown street, 
together with much furniture, and other personal property in 
the church and house, had been destroyed by a mob on the 
night of the 8th of May, 1844. 

A number of witnesses were called on the part of the plain- 
tiffs, to show the destruction by the mob; the value of the 
church and house, as well as that of their contents, which con- 
sisted principally of an organ, and other property in the church ; 
a theological library, furniture, &c., in the house. 

The defence attempted to show, that the property was great- 
ly over-valued, and that the plaintiffs had such knowledge of 
the intended attack, as made it necessary to a recovery, that 
they should give notice to the sheriff of the county, or the 
alderman or constable of the ward in which the property was 
situated, which had not been done. 

They called a witness to prove, that on the afternoon of the 
8th May, 1844, the keys of the church and house had been 
placed, with all the property claimed for, in the possession of 
John M. Scott, Esq., Mayor of Philadelphia. But it being ob- 
jected that it was not shown that this was done by either of 
the corporators, the evidence was rejected. 

Much other evidence was offered which was rejected by the 
learned judge, and the question was thus narrowed to the 
amount of damages, and the technical construction of the Act 
of Assembly. 

The jury were addressed by Mr. Sroxes, Mr. Wituiams, 
and Mr. Mereniru, for the plaintiffs, and by Mr. Kweass, and 
Mr. H. M. Puttuirs, for the defendants. 
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Rocers, Justice. —Gentlemen of the Jury. The question be- 
fore you is one almost exclusively of fact. It is therefore, one 
for you, not for me to determine. Before delivering the case 
to you, however, it will be necessary for me to make a few re- 
marks. This is an action on the case brought for the purpose 
of recovering compensation for damages done to the plaintiffs’ 
property, by a lawless mob, during the month of May, 1844. 

The action has been brought under an Act of Assembly 
passed in the year 1841. Other acts, on the subject of mobs, 
had existed previously to this, but may be considered as having 
been repealed by it. Independently of the Act of 1841, no 
right of action exists against the county. It provides, that 
when buildings or other property within the county of Philadel- 
phia shall be destroyed by a riot or violence, the persons in- 
jured may bring suit against the county, for the injury they 
have sustained. 

[The learned judge here stated the provisions of the Act of 
Assembly.] 

It has been in evidence, that the plaintiffs’ property was de- 
stroyed, both real and personal ; the defendants have admitted 
the destruction of the real, but have made various objections to 
being held responsible for the personal property. It has been 
said, that although the articles specified as having been de- 
stroyed, may have been in the house, it is not certain that they 
all belonged to plaintiffs, and that the county may, at a future 
day, be compelled to pay for some of them again. For all the 
purposes of this suit, the plaintiffs were the owners; they were 
in possession ; and possession of personal property, is evidence 
of ownership, and in the absence of contrary evidence, is to be 
held conclusive. 

This contradictory proof must come from the other side. 
No attempt has been made to show that the plaintiffs were 
guilty of any improper or illegal conduct, and the defendants 
have failed to prove any knowledge on the part of the plain- 
tiffs ; they, therefore, have a clear right to maintain this suit, 
and to recover damages against the county. 

The Act of Assembly uses the expression, “ persons.” I can- 
not instruct you, as I have been requested, that persons, does 
not mean corporations; it does bear that interpretation, and 
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has been so construed by the Supreme Court of this State, 
as well as elsewhere. 

There is nothing then in the way of the plaintiffs’ recovery, 
the gnly question is as to the amount of the damages. 

The act of Assembly has been carefully drawn, and is 
wise, just, and beneficial in its character. It is just, because 
it is the duty of the county to protect its citizens against law- 
less violence, and if it does not do this, to make reparation for 
the injury which they may sustain from such violence. If the 
act is always rigidly enforced when violated, the effect will be 
found highly beneficial. If lawless individuals are made to 
understand that the result of their violence will recoil upon 
themselves, they will pause in their career. 

The plaintiffs should have ample compensation for the in- 
jury they have sustained from the riot of May, 1844. 

If this action were against the rioters and not against the 
county, | would instruct you to give exemplary damages; 
these, however, you cannot give against the county, but dam- 
ages to the full extent of the injury, you should give. 

It is reasonable and proper, that allowance should be made 
for any seeming defect in the plaintiffs’ evidence, caused by the 
violence of the mob. The law does not require the plaintiffs 
to prove every article destroyed, you will be justified, therefore, 
in attending to the general estimate of the plaintiffs’ damages. 
It is a matter to be considered, from necessity, in mass, and 
not in detail. A classification has been made of the different 
kinds of property lost by the plaintiffs. Ist. The church. 2d. 
The house in Crown street. 3d. The library. 4th. The furni- 
ture and fixtures of the house in Crown street. 5th. The 
furniture of the church. 6th. The organs. 

[His Honour then reviewed the testimony which had been 
given under each of these heads, and charged the jury that the 
plaintiffs had fully made out their claim.] 

The only matter remaining, is as to the allowance of inter- 
est. Ina case like this against the county, I have said exem- 
plary or vindictive damages cannot be given. Whatever is 
allowed by you over the amount claimed, will be regarded, 
not as vindictive damages, therefore, but as compensation. 
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I do not instruct you to give interest; you certainly may do 
so in the way of compensation, and I think you should do so, 
but this I advise, ] do not instruct you. Unless such a course 
is adopted in similar cases, trials will always be postpgned, 
and injustice done. Fifty thousand dollars paid to the plain- 
tiffs now, will not be equal to the same amount, if it had been 
paid years ago: the accruing interest is lost. As an act of jus- 
tice, then, reparation should be made for this loss, and it is 
your duty to repair, as far as you can, the mischief done by a 
lawless mob. 

The proper measure of damages, then, is the full value of 
the property of the plaintiffs, destroyed in May, 1844, with an 
amount equal to interest added; calculated either from that 
time, or from the commencement of the suit in May, 1845. 

I would prefer that you should have been permitted to assess 
this amount as interest, separately from the amount of the 
value of the property destroyed, so that the Supreme Court 
might say, whether interest can be allowed ; but this course i. 
objected to by the defence, and therefore cannot be followea. 
I leave the case with you. 

The jury gave a verdict for $47,433 88. 


Nott.—Quo Warranto Case. 


During the pendency of the foregoing suit, a writ of Quo Warranto was issued 
out of the Supreme Court on the application of the County Commissioners. The 
pleadings, (extended to great length,) finally presented several issues of law 
raised by demurrers to some of the complainants’ replications; among them, whether 
members of a religious order, acknowledging the authority of the Pope, can be cor- 
porators, or hold real estate, or become citizens of Pennsylvania. 

In April, 1847, after,argument by Mr. H. J. Wittiams, (with whom was Mr. 
Wm. M. Merepita and Mr. Witu1am A. Sroxegs,) for the respondents, and Mr. 
Perer A. Browne for the complainants ; his Honor, Chief Justice Gisson, sus- 
tained all the demurrers. 

Subsequently, the Prothonotary, by direction of the complainant, entered a dis- 
continuance in the case of Quo Warranto; which discontinuance, the respondents 
treated as a nullity, and the case was placed on the trial list for September Term, 
1847, at Nisi Prius. When reached, Mr. Horn R. Kneass for the complainant, 
stated that the case had been settled and discontinued, and objected to going to trial. 
Mr. Sroxes for the respondents, denied the right of the complainants to discontinue, 
without the consent of the opposite party, after judgment for them on demurrer; 
and asked for a trial of the issues of fact by a jury. 

His Honour Judge Rocers ruled that the discontinuance was void, and the case 
then went on, and a verdict was rendered on all the issues of fact in favour of the 
respondents. 
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THE INSURANCE BANK OF COLUMBUS v. THE BANK OF THE 
UNITED STATES. 


In the District Court for the City and County of Philadelphia, 
December Term, 1841, Vo. 1182. 


(1.) It is a general rule of law, that to bind a corporation by a contract, it must 
be made by the persons to whom the management of its affairs is, by law, com- 
mitted. 

(2.) The stockholders, even all of them, at a general meeting, cannot, even by a 
unanimous vote, bind the corporation by contract. Their action would at most 
be advisory and not obligatory on the directors. 

(3.) The directors may adopt, upon sufficient consideration, the act of the stock- 
holders, or of strangers, and thus make it binding on the corporation,—but it is 
the act of adoption which makes it obligatory on the corporation, and not the 
original act of the parties. 

(4.) The question of adoption is one of fact,—what acts amount to an adoption, 
is a question of law. 

(5.) If no other right or interest can be affected by the agreement of all the stock- 
holders, the cérporation may be bound thereby. 

(6.) Illustration of the equitable nature of the action of assumpsit. 

(7.) A party cannot sue upon a cause of action until it has accrued, but a defen- 
dant may defend by means of facts which occurred after suit brought. 

(8) If the officers or stockholders of a corporation, make an agreement which is 
incompatible with the provisions of the charter, or in violation of the penal laws of 
the State, the offenders may be punished, and the franchises resumed,—but such 
considerations cannot defeat a contract between parties otherwise valid. 


This cause came on for trial before the honourable Jorn Jones, 
President Judge of said Court, on the 15th day of November, 
A. D. 1847. The declaration contained the common counts 
in assumpsit. 

The defendants pleaded nul tiel corporation, non assumpse- 
runt, and payment; and subsequently filed forty-eight special 
pleas, each concluding with a verification. To the pleas, 
from the fourth to the fifty-first inclusive, the plaintiffs replied 
de injuriad sua propria absque tuli causa. 


Josian Ranpatt, Wa. M. Merepits, Esqs, and the Hon. 
Seazorn Jones, appeared for the plaintiffs. 

C. Wattace Brooke, Joun Capwataper, Esqrs., and the 
Hon. Jonn Serceanrt, for the defendants. 
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The facts of the case are presented in the following charge 
of his Honour Jones, J. 

‘The plaintiffs demand in this case the sum of $292,665 10 
with interest from the Ist June, 1841. It appears to be the 
balance of an account between the parties, against the defen- 
dants. The account commences 23d February, 1837. 

The defendants do not dispute that the whole of this account, 
except $1500, was properly charged against them. Fifteen 
hundred dollars of this claim, is fur money paid to Wm. H. 
Waikins for services rendered, but there is no evidence that 
the payment was made by the plaintiffs at the instance or re- 
quest of the defendants, and it must, therefore, be rejected. 

The plaintiffs’ demand (by this deduction) then, will be re- 
duced to $291,165 10; and for this sum, with the interest, the 
plaintiffs will be entitled to your verdict, unless the defendants 
have shown sufficient reasons why the payment of it should 
not he enforced. 

The defendants have pleaded some general pleas, and a 
good many special pleas, but the most important facts insisted 
on by way of defence, are set forth in the 7in of the special 
pleas. 

The plaintiffs, it appears, were incorporated as a bank by the 
Lexislaiure of Georgia on the 26th December, 1831, and the 
dvfendants were incorporated as a bank, by tne Legislature of 
Pennsylvania on the 18th February, 1836, and on the Ist April, 
1836, the bank of the United States was empowered by the 
Legislature of Pennsylvania, to purchase and hold any bank 
stock. Tn pursuance of the powers granted to the bank of the 
United States, that institution, it is said, purchased the whole 
capital stock of the Insurance Bank of Columbus, which con- 
sisted of 6000 shares of $100 each, making a capital stock of 
$600,000. When, ; recisely, the bank of the United States ac- 
quired this stock, docs not appear; but having acquired it, a 
course of transactions betwecn the two banks followed, which 
resulicd in the balance before mentioned. 

Tn 1841, the United States Bank, it is said, resolved to dis- 
pose of this stock, and accordingly on the 27th May, 1841, 
they entered into articles of agreement with Robert Collins to 
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sell to him the 6000 shares of stock of the Insurance Bank at 
$90 per share. These articles are recited a good deal at 
length in the 7th special plea, and they were dctivered, it is 
said, only conditionally, to Wm. Henry Waikins, and io be ce- 
livered by him, to Collins, only on performance of certain con- 
ditions. 

In point of fact, these articles were never éclivered by 
Watkins to Collins, and never weni into effect. But other 
articles were afterwards made, under which, this stock of the 
Insurance Bank was transferred. 

In the meaniime, however, the Bank of the United Staies 
made vn assigninent of its asse's, wita certain exceptions, to 
James Robertson, Richard H. Bayard, James 8. Newbold, 
Herman Cope, and Thomas 8. Taylor, for the benefit of cer- 
tain creditors. This assignment was made on the 4th Septem- 
ber, 1841. At the time of this assignment, the whule stock of 
the Insurance Bank of Columbus was held, as the defendants 
say, by and in the names of six persons, viz. : 

5650 shares by Thomas Dunlap,—President. 
145  “ « Ambrose Baber, 

67 « “ Thomas W. Beall, 

60 « «“ Charles Cotton, 

53.“ « Wm. H. Watkins, 

25 “ « Abraham H. Chappel. 





6000 

A few days after this assignment, the trustees (Messrs. 
Robertson, Bayard, Newbold, Cope ard Taylor,) viz., on the 
23rd of Sepiember, 1841, entered inio ariicles of agreement 
for the sale of this stock, (held as before stated) to the same 
Robert Collins and ihree other persons, viz., Jeremiah Cowles, 
(or Jerry Cowles,) Daniel McDougald, and James C. Watson. 
These articles of agreement are also recited a good deal at 
length, in the 7th plea. By these articles it appears, that the 
6000 shares were estimated at $540,000, or $90 per share. 
From this sum the debt in question, viz., $291,165 10, was to 
be deducted, and the balance, $248,835 90, was to be paid in 
the bank notes of the Bank of the United States, in instalments. 
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The other particulars of these articles, it is not necessary to 
state at present. The defendants say, that this contract was 
carried into eflect by the assignees of the Bank, on their part, 
and that these purchasers of the stock, (Cowles, Collins, 
McDougald, and J. C. Watson,) paid the balance to be paid, 
(after deducting the $291,165 10) in notes of the Bank of the 
United States, and thus this part of the plaintiffs’ demand, “was 
extinguished, released and discharged.” 

This is a very general outline of the facts. There are other 
particulars which will be noticed hereafter. But from this 
statement you perceive that the defence to this demand does 
not originate in any act of the Insurance Bank asa corporation. 
Nor in the act of persons, who were at the date of the articles 
for the sale and purchase of the stock, stockholders. The 
whole stock was held at that time, by Messrs. Dunlap, Baber, 
Beall, Chapell, Cotton, and Watkins, and the purchasers were 
Messrs. Collins, Cowles, McDougald and Watson. The 
articles contemplated that they were to become stockholders 
afterwards, viz., by the transfer of the stock, according to the 
terms agreed upon. Still it is maintained on the part of the 
defendants, that these articles, and what was done under them, 
in execution of the stipulations they contain, constitute a valid 
defence to the demand in question. This is denied on the 
part of the plaintiffs, and whether it is so or not, is the main 
question in the cause. 

The parties have presented to the Court a great many ques- 
tions or points of law, upon which they desire the Court to 
instruct you, but most of these questions are either inapplicable 
to the matter in issue, or subsidiary to the question upon which 
the cause turns. Still, it is proper that I should notice them, 
although, by so doing, | shall be obliged to ask your attention 
longer than would otherwise be necessary. 

It appears, then, that the articles of the 23rd September, 
1841, upon which the defendants rely, (at least in part,) to de- 
feat this claim, were not signed by the Insurance Bank of 
Columbus, but by certain persons, who were at that time 
neither directors nor stockholders. And undoubtedly, the 
general rule of the law is, that to bind a corporation by a con- 
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tract, it must be made by the directors or managers of the 
corporation, or the persons (however denominated,) to whom 
the management of its affairs, is by law, committed; and 
consequently, the release of a debt, or an agreement to release 
or transfer a debt from the account of one debtor to the ac- 
count of any other, or to make a loan or an advance of money, 
or credit of the corporation, or to transfer any of its assets, 
would not, as a general rule, be binding upon the cerporation, 
unless the corporation became party to the transaction, by its 
directors or managers, or the persons to whom the manage- 
ment of its affairs, is by law committed. (15th point of plain- 
tiffs.) 

It follows from this proposition, (as a general rule also,) that 
the stockholders even all of them, at a general meeting, can- 
not, even by a unanimous vote, do either of the acts just 
mentioned. (Plaintiffs’ 10th point.) 

There may be other interests to be protected, besides those 
of the stockholders; and consequently, such action of the 
stockholders would at most be advisory, and not obligatory on 
the directors. Ifthe thing directed, was proper to be done, 
and the directors would not do it, the stockholders might 
with great propriety, at the proper time, choose other directors 
in their place, and this would be their remedy. 

There is no difficulty as to the general rule upon this subject. 
Whether there is any exception to the rule; and if so, whether 
this case is within the exception, I shall consider presently. 

It follows also from this proposition, that when the stock- 
holders of a corporation, or those who afterwards become 
such, enter into an agreement, that the corporation shall do a 
certain act, the individuals making the agreement are bound by 
it; and if the thing stipulated for is not done, they are liable 
for the breach of the contract, and not the corporation. This 
is certainly true as a general rule, and, thus understood, the 
2d and 3d points of the plaintiffs are correct. 

Undoubtedly the directors or managers of a corporation 
may adopt, upon sufficient consideration, the act of third per- 
sons, whether individual stockholders or strangers to the cor- 
poration, and thus make it binding on the corporation. But 

VOL. Vil.—18 
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in such case, it is the act of adoption, which makes it obligatory 
on the corporation, and not the act of the parties to the origi- 
nal agreement. 

Whether the Insurance Bank of Columbus adopted the con- 
tract of the 23d September, 1841, made by Messrs. McDougald, 
Collins, Cowles, and Watson, is a question of fact. But what 
acts of the directors of the Insurance Bank would amount to 
an adoption, is considered by both parties a question of law; 
and both have proposed questions to the Court, upon that part 
of the case. 

But at present I wish merely to say, that the mere fuct that 
transfers were made of this stock to McDougald and others, 
parties to the agreement of the 23d September, 1841, (if you 
should find that transfers of the whole stock were made,) 
would not, without more, amount to an adoption of that 
contract by the Insurance Bank, or impose on the Insurance 
Bank the obligation to fulfil the terms of that agreement. 
(Point 4th of plaintiffs.) ‘The reason is, the Insurance Bank 
had no right to refuse to permit the transfer of its own capital 
stock, upon a sale by a stockholder to a purchaser. The per- 
mission therefore given by the directors or officers of the bank 
to any stockholder to transfer his stock on the books of the 
bank to a person who has purchased it, does not impose on 
the bank the obligation to pay the purchase money of the stock 
so transferred, or any part of it. If this proposition seems to 
you a mere truism, it is nothing more or less than the matter 
involved in the plaintiffs’ fifth point. 

We may conclude, then, the articles of agreement of the 
23rd September, 1841, did not, of their own proper force or 
effect, bind the Insurance Bank of Columbus; nor would the 
mere fact that the Insurance Bank by its officers permitted the 
stock mentioned in that agreement to be transferred to the pur- 
chasers of it on their books, without more, amount to an adop- 
tion of that agreement by the bank, or make it their own, or 
bind the bank to fulfil any of the terms of that agreement. If 
the Insurance Bank is bound as the defendants allege, they are 
bound by reason of some other act, or for some other cause or 
consideration, besides those just mentioned. 
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Again, it is objected by the plaintiffs, that neither the Bank 
of the United States nor any other corporation or individual, 
could legally purchase and own all the stock of the Insurance 
Bank of Columbus, and that the Bank of United States could 
not sell, and make a legal title, for all of the said stock to any 
purchaser. : 

It may be conceded that neither the Bank of the United States 
nor any other corporation or single individual, could purchase 
and hold, the whole stock of the Insurance Bank of Columbus, 
and yet retain and exercise the corporate franchises of the In- 
surance Bank under its charter, if the State of Georgia saw fit 
to resume them. The charter, among other things, requires 
that there shall be five directors for the well-ordering of the 
affairs of the corporation ; and that no person shall be eligible 
as a director, who is not a citizen of that State, and the holder 
of 50 shares of the stock in his own right. And this clause 
would present a great impediment in the way of exercising 
the corporate franchises, if all the 6000 shares were owned and 
held by one corporation or natural person, that is, if the State of 
Georgia saw fit to interfere. But that is not the question pre- 
sented by this point. The point is, that the Bank of the United 
States could not legally purchase and own, all the stock of the 
Insurance Bank of Columbus. But there is no restriction in 
the charter, of the power of the holders of the stock to sell it 
to whom they please ; nor is there any principle of law, which 
forbids the owner of stock, to sell and transfer to any purcha- 
ser who offers to buy. The power of disposition,—jus dispo- 
nendi,—is incident to ownership, and it is the policy of the 
common law not to restrain it. If it happens that one individ- 
ual purchases and holds all the stock of a corporation having a 
charter like this; and the State which granted the charter 
will not let him retain and exercise the corporate franchises, 
he must sell his stock, or a portion of .it, or be content to take 
the assets of the corporation and give up the franchises. This 
point of the plaintiffs, as it has been stated, cannot be main- 
tained. 

Another point upon which the Court is requested to charge 
you, is thus stated : 
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“ That under the notes and agreements given by Cotton and 
other holders of the stock to N. Biddle, the respective persons 
in whose names shares of stock stood, and who gave such 
notes and agreements, were the true and bona fide owners of 
the shares of the stock which so stood in their respective names, 
and that neither defendants nor N. Biddle, were the equitable 
owners of such stock, nor can the defendants allege a trust 
of said shares of stock for the use of defendants.” (Plain- 
tiffs’ first point.) 

These instruments are not evidence that Cotton held the 
shares mentioned in trust for N. Biddle, cr for the Bank of the 
United States; and the other notes and agreements we are 
told were the same in substance. They are evidence, there- 
fore, that these holders of the stock were purchasers for value, 
with the right to hold it as long as they were disposed to do so. 
They agreed, it is true, to give Mr. N. Biddle the right to 
purchase at $120 per share, if they should ever be disposed to 
sell; and Mr. Biddle had the right to decline the purchase if 
he saw fit, and then they might sell to whom they pleased. 
And even if they had sold without first offering these shares to 
Mr. Biddle, the purchaser would have held the stock and Mr. 
Biddle would have been obliged to resort to his action for 
damages. I may add, that even the charter requires that none 
but a stockholder, entitled in his own right to 50 shares shall 
be eligible as a director. It is enough, however, to say, that 
these instruments, (notes and agreements,) are no evidence of 
a trust for any body. 

But what is the importance of this fact? Why it goes to 
show that the Bank of the United States, and afterwards the 
assignees of the Bank of the United States, undertook to sell and 
transfer to Messrs. Collins, Cowles, McDougald and Watson, 
more shares than they either legally or equitably held. It ex- 
posed them to the risk ef not being able to comply fully with 
the terms of their contract; and consequently to the action of 
the purchasers for a breach of the contract. But if, in point 
of fact, they found means to complete their contract, by the 
actual transfer of all the shares they undertook to sell, the 
purchasers of the stock have no ground of complaint ; and if 
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the purchasers cannot complain, it is difficult to see how the 
Insurance Bank can defeat a contract on the ground of a diffi- 
culty which has been actually overcome by the sellers of the 
stock. 

There is no dispute that all the persons who held this stock 
on the 23d September, 1841, did actually receive their notes 
and stipulations, and transfer the stock they held, in execu- 
tion of the agreement made on that day, except Wm. Henry 
Watkins. And whether Mr. Watkins did or not, is a question 
which you will have to decide. 

But assuming for the present, that all these other holders of 
the stock, did, in point of fact, transfer their stock, at the in- 
stance of the defendants, then the plaintiffs would not be en- 
titled to set up this defect of title; even if they were here suing 
upon the contract of the 23d September, 1841, in the names of 
McDougald and others for their use ; and much less can they, 
in an action brought in their own right, set up a defect of title, 
under a contract to which, they say, they are no parties, which 
has been actually cured. 

If, however, Wm. H. Watkins never did transfer his stock 
under this contract, nor bind himself in any way which would 
debar him from the full exercise of the rights of ownership 
over it, then another question will arise which I shall notice 
hereafter. 

Sull, assuming (for the present, and for the sake of present- 
ing the law of the case to you) that Watkins, as well as the 
other holders of the whole capital stock of the Insurance Bank 
did transfer to Messrs. Collins, Cowles, McDougald and Wat- 
son, the shares they held, under and in execution of this agree- 
ment of the 23d September, 1841, then we have this case, viz., 
the sale and transfer of the whole stock of the Insurance 
Bank by the Bank, (or rather by the assignees of the Bank) of 
the United States at the stipulated price of $540,000, to the four 
persons last named, with a stipulation on their part to apply 
the debt now sued for, towards the payment of the purchase 
money. Is the Insurance Bank bound by this contract ? 

Here we come to another series of propositions, which I 
now proceed to notice. 
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It is said in the first place, that no act done by these purcha- 
sers of the stock could bind the Insurance Bank; and one 
reason given for it is, that they were not entitled even to vote 
as stockholders at an election, till after they had held the stock 
so transferred to them, three calendar months. (6th point of 
plaintiffs.) And this reason, whether sufficient or not, is true 
in point of fact; for the charter provides, that no share or 
shares shall confer a right of suffrage, unless the same shall 
have been holden three calendar months, previously to the day 
of election. Still, they were the holders of the stock from the 
time of the actual transfer to them, and entitled to the other 
privileges of stockholders, as well as liable to the incidents of 
ownership. And the defence in this case turns upon other 
considerations besides the right of the purchasers of the stock 
to vote, or the fact, whether they did vote or not. Consequent- 
ly, if this is the only reason upon which the proposition can be 
supported, the proposition itself is not tenable, or at least not 
applicable to the defence. But I shall have occasion to con- 
sider this matter in another part of the case. 

Again, it is contended that the debt which was due to the 
plaintiffs by the defendants, was not extinguished by the fact, 
that the debtors, (i. e. the Bank of the United States,) owned all 
the stock of the Insurance Bank of Columbus, if the fact were 
so. (7th point of plaintiffs.) And undoubtedly this is so, and 
if the Bank of the United States had received from the persons 
to whom they sold the stock, the full sum of $540,000, in payment 
of it, ihere would be no reason why they should not be com- 
pelled to pay this debt, for it would be a part of the assets rep- 
resented by the stock, which they sold and for which they re- 
ceived the full price. The Insurance Bank of Columbus was 
a distinct institution, depending on its own charter, and it un- 
doubtedly could not be lost or merged in any other corporation. 
And I may add in this place, that it is not necessary to decide 
whether the effect of the execution of the articles of the 23rd Sep- 
tember, 1841, by the assignees of the Bank of the United States 
was to put an end to this claim in way of extinguishment, as 
that term is understood in law, although this has been argued 
by the defendants’ counsel]. The question is, whether the mat- 
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ters in evidence defeat or bar the plaintiffs’ right of recovery in 
any way. If they do this in any way, it is all that you need 
to know. Whether they amount to extinguishment or pay- 
ment, or whether the matters in evidence operate by way of 
estoppel, or whether the force of the defence depends on the 
equitable nature of the action of assumpsit, are questions which 
it is not important for you to consider. 

And this leads me to remark, that the first part of the 11th 
proposition of the plaintiffs, is not very important, yet asa mat- 
ter of fact, it is true, that there is no evidence in this cause 
that the plaintiffs ever did, by a corporate act, formally release 
or extinguish the debt for which this suit is brought: nor is 
there any evidence that this debt has been paid to them and 
received by them at their counter or in their corporate 
capacity. The residue of this proposition, viz., “ that there is 
no evidence that any thing ever occurred which ought to bar 
or prevent their recovery in this action,” I must reserve till 
we come to the grounds upon which the defence really de- 
pends. (11th point of plaintiffs.) 

But again, it is contended that, “If the plaintiffs, (the In- 
surance Bank of Columbus,) had agreed to release the debt due 
to them by the defendants in consideration that defendants or 
their trustees would sell all the stock in the Insurance Bank of 
Columbus, to certain individual purchasers, such agreement 
would have been unlawful and void, and would not prevent 
plaintifis’ recovery in this action ; even though the whole stock 
had been transferred and delivered to such purchasers in pur- 
suance of such agreement, inasmuch as the charter expressly 
prohibits the impairing of the capital of the Bank.” ‘This per- 
haps, is pushing points rather farther than the case calls for. 
It is sufficient if the Court decide the questions of law arising 
from what is proved in the case to have been done, without 
going further, and deciding what would be the consequence of 
certain acts which might have been done but were not. I have 
already said, there is no evidence of any formal release by the 
Bank of Columbus, nor is there any evidence of any written 
or verbal agreement by the bank as a corporation, and that is 
all I need say on this point. 
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Whether the matters in evidence do not operate, or may not 
operate in some way to bar the plaintiffs’ recovery, is a ques- 
tion which we have not yet reached. 

The two next points to be noticed are thus stated. 

«That no agreement of stockholders or corporations will bind 
the corporation, unless made by a lawful vote at a corporate 
meeting duly held. That, if a debtor of plaintiffs being also 
the owner of all the stock in the Insurance Bank of Columbus, 
sold the whole of said stock taking the agreement of the pur- 
chasers that as part payment of the price of said stock, they 
would cause said debt to be released or given up, such agree- 
ment and the transfer of the stock under it to the purchasers, 
are not sufficient in law to prevent the recovery by plaintiffs of 
the debt so due, by the first mentioned owner of said stock.” 

These propositions depend on the question, whether any other 
right or interest can be aflected by such agreement of the pur- 
chasers of the stock; or by such act of the stockholders or 
corporators, supposing that all the stockholders or corporators 
concurred in the act. If there is no right or interest in exis- 
tence which can be affected by the agreement or the act, then 
the corporation may be bound by it. And why not? Sup- 
pose the only persons in being who can gain or lose by the 
event of this suit, are on the one hand, the Bank of the United 
States or those claiming under their assignment, and on the 
other, the purchasers of this stock, (Messrs. Collins, Cowles, 
McDougald and Watson,) why should not the Insurance Bank 
of Columbus be bound by their agreement? The action of 
assumpsit is an equitable action in which a plaintiff can recover 
only where (ex @quo et bonv) in equity and conscience, he is 
entitled to recover. And if these four purchasers, had brought 
this action in the name of the Insurance Bank for their use, it 
would be against conscience to permit them to recover. 

To illustrate this matter, let us vary the case a little. Sup- 
pose these purchasers had, under colour of a purchase from the 
bank, paid this balance, and taken an assignment of the debt, 
and then commenced a suit in the name of the bank for their 
use, the law would have said to them, your purchase shall be 
reckoned a payment and satisfaction of the debt; because that 
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is no more than what you undertook to do, and it is against 
equity to allow you to enforce this demand for your own 
benefit, in violation of your own agreement, and at least in this 
form of action, you shall not recover what in equity and 
conscience you are not entitled to recover. It is true, the 
purchasers of this stock are not parties to this action: it is the 
Bank of Columbus, suing ostensibly for its own use, that is the 
party. But what difference in reason can this make, if, in 
point of fact, these purchasers are the only persons who will 
gain any thing by the recovery? None whatever; and if such 
be the fact, the purchasers of this stock cannot, under the 
covert of a charter, enhance the value of their stock by a re- 
covery in this case, any more than they could recover the 
money upon an assignment of the claim to them, by the Bank 
of Columbus. 

This bring us to the questions upon which this case turns. 
And the matter of fact to be inquired after on this part of the 
case is, whether there is any outstanding right or interest 
vested in any body else, which will be prejudiced by giving 
effect to the defence made in this case. 

You will perceive from these remarks, that I do not con- 
sider the corporate action of the directors of the Insurance 
Bank in confirmation or ratification of the contract, or the want 
of it, of much importance, although it has been much insisted 
on by the defendants. For if the fact be, that no outstanding 
right or interest will be affected by the event of this suit, it is 
not necessary for them to show any formal or even informal 
action of the directors or corporate action of the stockholders. 

On the other hand, if the rights or interests of other persons 
in this corporation or their claims upon it, will be prejudiced 
by the giving effect to this defence, then the law will not sup- 
ply defect of substance or form in order to give effect to such 
a contract as this. The letter of the 19th October, 1841, by 
T. S. Taylor, to Wm. H. Watkins, and the act of the directors 
of the Insurance Bank of Columbus, in delivering over the 
assets (which is said to have been done on the 26th October,) 
is relied upon as a corporate act of ratification by the plaintiffs, 
done upon sufficient consideration and binding on the corpo- 
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ration; and it is contended this act extinguishes the debt. But 
this was not a formal corporate act of ratification by the 
plaintiffs, nor is there any evidence of such an act of ratifica- 
tion by the Insurance Bank as a corporation. Nor is there 
any evidence of any formal act of ratification by all the stock- 
holders, done with that intent ; nor is there any evidence of the 
adoption of the contract or transaction by any formal corpo- 
rate act of the Insurance Bank, nor of any corporate act done 
by the directors of that bank with that intent. Of course those 
pleas, which aver such a ratification or adoption, are not sup- 
ported by evidence. But as I have said, the transaction would 
still be binding upon the corporation, if there are no interests 
under the charter of the Insurance Bank to be affected by it; 
except the interest of those, who ought to be bound by this 
contract. And even if the debt was not extinguished, in the 
technical sense of that word, still the Insurance Bank ought 
not recover it, for the sole benefit ef the parties to the agree- 
ment of the 23rd September, 1841, who purchased the stock. 
And this is a sufficient answer to the third point proposed by 
the defendants. 

It is not necessary to say whether the transfer of the whole 
stock under these circumstances, extinguished the debt now 
sued for; but if a direct answer is insisted upon to this question 
as put, I should say that the transfer of the stock did not ex- 
tinguish the debt. As I said before, however, the plaintiffs 
cannot recover this debt if it appears that no person will gain 
by the recovery of it, or lose by the failure to recover, except 
the persons bound by the agreement of the 23rd September, 
184]. 

Having disposed of most of the controverted questions of 
law, I proceed now to call your attention to the questions of 
fact in dispute. And, 

1. Did William Henry Watkins transfer the 53 shares of 
stock which he held, and for which he had given his note and 
stipulation, as before mentioned, to the purchasers of the stock, 
under the agreement of 23d September, 1841, and in execu- 
tion of that agreement? The plaintiffs deny that he did, and 
they have given in evidence a transfer by him to Mr. S. Jones, 
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on the Ist of October, 1845. The defendants contend that he 
transferred it to D. McDougald on the 31st January, 1842, and 
to prove it, they refer to a cancelled transfer in the transfer- 
book of the bank, under that date. They say the transfer was 
authorized by Watkins at the time, and that the cancellation 
was long subsequent. As the burthen of proving this fact lies 
on the defendants, I will refer you to the other facts and cir- 
cumstances on which they rely. 

Ist. There is no evidence of the time when the word “can- 
celled” was written; and it appears by the margin of the cer- 
tificate-book, that a certificate of this stock was issued to 
Daniel McDougald the same day, (No. 135,) and that the series 
of numbers afterwards are regular, in respect both of numbers 
and dates, the next certificate being No. 136. 

2d. They rely upon the account of Daniel McDougald in 
the stock ledger of the plaintiffs, which shows an entry under 
the date 31st January, 1842, to the credit of D. McDougald, 
which they say has been in part erased; and the ledger has 
been shown to you as evidence of the fact of erasure. 

3d. They contend that the new certificate to D. McDougald 
could not have been issued until the former certificate was 
given up; and the non-production of this certificate, (though 
called for,) while the plaintiffs have, and have produced on the 
trial, certificates for 40 shares and 13 shares, issued to Watkins. 

4th. They rely on the fact that the transfer purports to have 
been made by warrant of attorney, which the Insurance Bank 
were entitled to keep, as their voucher; and as they were noti- 
fied to produce it, they were bound to do so, or explain the 
evidence appearing on their own books, tending to show that 
the act was properly done. 

5th. The defendants rely on the relation which Watkins had 
previously sustained to the bank; the terms on which he bought 
and held these shares, to show that he had no motive to dissent 
to the transfer, on his receiving back the stipulation and note; 
upon the fact, that the note and stipulation of Watkins were 
delivered to the purchasers of this stock, of whom D. McDou- 
gald was one, and the further fact that this note and stipulation 
has not been produced. 
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6th. They rely on the letter of Wm. H. Watkins, (in which 
he gives his reasons for not making the credits on the books 
of the Insurance Bank,) which contains no objection or dissent 
on the ground of his interest as a stockholder. 

7th. It is alleged also, that there is an inscription in the hand- 
writing of John Peabody, cashier, (who is now dead,) upon 
the certificates of these shares, that they were transferred to 
Daniel McDougald, and that this is evidence against the Insu- 
rance Bank of the fact; at least, until it is satisfactorily ex- 
plained. 

These are the principal matters relied on, to show the actual 
transfer of these 53 shares to the purchasers. 

The 145 shares which he held in trust by the transfer of Dr. 
Baber to him, it is not denied, he did transfer. The other hold- 
ers of this stock were Messrs. Dunlap, Beal, Cotton, and Chap- 
pel, and it is not denied that these persons transferred the 
shares they held. If then you should find, from this evidence, 
that Mr. Watkins did transfer these 53 shares, it would appear 
that the whole stock, held under the notes and stipulations be- 
fore mentioned, passed to the purchasers, or some of them, or 
was put at their disposal. I do not suppose you can have much 
difficulty upon this part of the case, and I shall therefore leave 
it to you without any further observations. 

It is said, however, that if Watkins did not transfer this 
stock, still he is estopped from setting up his right as a stock- 
holder, to defeat the contract of the 23d September, 1841, be- 
cause he was made the agent to carry that contract into effect, 
and that he accepted the agency, and acted under it. But there 
is no evidence that Watkins accepted the agency, to carry into 
effect the agreement of the 23d September, 1841, or acted un- 
der it. He appears to have been dissatisfied with this arrange- 
ment; and his acceptance of an agency under the contract of 
May, which was not executed, but given up, would not have 
the effect contended for. It might be evidence to show, that 
he was willing to transfer his stock, on receiving the note he 
had given for it and the stipulation; and, taken in connection 
with the surrender of his certificates afterwards, to the actual 
purchasers or to the bank, and receiving his note and stipula- 
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tion back, if he did receive them, it would be evidence of an 
authority or assent to the transfer, in the absence of the war- 
rant of attorney under which the transfer purports to have 
been made by him. The question, therefore, must go to you 
as a question of fact, whether he did transfer the 53 shares, or 
whether it was done by his authority or assent; and if so, the 
title in the shares passed to D. McDougald, the transferee. 

If you find this fact for the defendants, then the next ques- 
tion of fact touches the great principle upon which this case 
turns, viz: 

Whether there are any other rights or interests in the Insu- 
rance Bank of Columbus, or any claim upon that bank which 
will be prejudiced, by allowing the defence made in this case 
to prevail; or are the purchasers of this stock, under the 
agreement of 23d September, 1841, the only persons who will 
gain or lose, by the event of this suit. 

It is said that the State of Georgia, by whose authority the 
charter of the Insurance Bank was granted, has an interest in 
the matter; that its policy has been violated, that the contract 
is in violation of the charter, that its penal laws have been 
violated, and that the contract could not have been ratified or 
confirmed, or adopted by the corporation, without subjecting 
its officers and directors to indictment and imprisonment in 
the penitentiary. Admitting all this to be so, we cannot give 
effect to these considerations in this case. If the charter of 
the bank has been violated and forfeited, the State may resume 
the franchises granted; and if the officers of the bank have 
violated the penal laws of the State, punishment of the offend- 
ers is the appointed satisfaction to the State. But this is not a 
reason why the Insurance Bank should recover this debt, con- 
trary to the terms of the contract, if, in a pecuniary point of 
view, the recovery will be wholly for the benefit of these four 
purchasers of the stock. There is no evidence that the State 
of Georgia is a stockholder in the bank, or a creditor of the 
bank. 

It is said, again, that 4000 shares of this steck were trans- 
ferred to Charles A. Hoechsher, on the 26th October, 1841. 
But it is also in evidence, that Hoechsher transferred these 
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4000 shares to John A. Peabody, on the 25th February, 1842, 
and the next day Peabody transferred them to Daniel McDou- 
gald, one of the purchasers of the stock from the assignees of 
the Bank of the United States. Why they were transferred to 
Hoechsher, and what he gave for them, does not appear: nor 
does it appear why he transferred them to Peabody, and not 
to McDougald. But it is enough to know, they came back to 
D. McDougald, one of the purchasers under this contract. The 
Insurance Bank cannot set up D. McDougald’s rights as a stock- 
holder, in opposition to the contract of 23d Septemher, 1841, 
to which he was a party. 

It is however objected, that this transfer to J. Peabody and 
D. McDougald was made after this action was brought, (which 
was on the 20th January, 1842,) and therefore this fact is not 
available to the defendants. But this makes no difference; a 
party cannot sue upon a cause of action, until it has accraed; 
but a defendant may defend, by means of facts which occurred 
after suit brought. 

No evidence has been laid before you of the existence of 
any other stockholders of this bank, except Mr. Jones, and he 
claims 53 shares by the transfer of W. H. Watkins, on the Ist 
October, 1845. But if you find that W. H. Watkins transfer- 
red his stock to D. McDougald in January, 1842, he had no- 
thing to transfer to Mr. Jones in 1845. 

Again: Is there any creditor of the Insurance Bank of Co- 
lumbus who will be prejudiced by allowing this defence? The 
testimony of Mr. Montgomery is, that he went to Columbus 
(Geargia) in April or May, 1846; that he inquired for the In- 
surance Bank of Columbus; that he saw General McDougald, 
to whom he carried a letter of introduction; and the only re- 
mains of the bank he could find was in the private office of 
General McDougald, where he found the books of the com- 
pany. We have no evidence, therefore, that the Insurance 
Bank is in operation at present, but rather the contrary, nor 
any evidence when it ceased to transact business, nor whether 
it has transacted any business since the transfer of the stock to 
D. McDougald and others, under the agreement of September, 
1841. We are left in the dark on this matter. But we have 
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evidence, that on the 4th October, 1841, which was a few days 
after the date of the agreement to sell the stock to D. McDou- 
gald and others, and a little before the transfers were made by 
Messrs. Beal, Cotton, Chappel, Dunlap, and Watkins, (if you 
find Watkins did transfer,) this bank had, besides a large 
amount of other assets, $21,526 in cash or notes of other Geor- 
gia banks; while, on the other hand, it had a circulation of 
only $4,669, and individual deposites only to the amount of 
$4,702 61. The consolidated statement to which I refer, cer- 
tainly does not exhibit an insolvent condition, or show that its 
assets were not worth the sum D. McDougald and others agreed 
to give, over and above the debt now sued for. There is no 
evidence, it is true, of the actual winding up of its concerns, 
by the calling in of its circulation, and paying its depositors or 
other creditors, and the distribution of the surplus assets among 
the stockholders. But can you say upon the evidence, that there 
is any reason to believe any creditor or holder of the notes of 
this bank will be prejudiced in any degree by this defence? 

We must take the case as it appears upon the evidence, and 
these questions of fact I leave to you. If you should find that 
there are creditors, or other persons having an interest in, or 
claim upon the Insurance Bank of Columbus, who would suf- 
fer loss, by carrying into effect the contract of D. McDougald 
and others, made with the trustees of the Bank of the United 
States, on the 23d September, 1841, theu the Insurance Bank, 
as a corporation, may enforce this demand for their benefit, 
and the trustees of the Bank of the United States must resort to 
their action upon the agreement against D. McDougald and 
others; for the corporation, as such, is distinct from the stock- 
holders, and the president and the directors are the agents of 
the corporation, and not of the stockholders. 

On the other hand, if there is no interest involved in this 
controversy, but that of Messrs. Collins, Cowles, McDougald, 
and Watson, the purchasers of this stock, under the agreement 
of 23d September, and if the effect of the recovery would be 
simply to enhance the value of the shares of stock bought by 
them, on the terms mentioned in that agreement, then the plain- 
tiffs cannot recover this debt; for upon this supposition, the 
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case would, in principle, be the same as if these purchasers 
had taken an assignment of the debt from the Insurance Bank, 
and then had brought the suit in the name of the bank, for 
their use. 

Taking this view of the case, it is unnecessary to trouble 
you with inquiring into the matters alleged in the special pleas. 
Indeed, the questions submitted to you, arise under the general 
issue, and not under the special pleas; and according to my 
charge, you would be obliged to find seyeral of these issues 
against the defendants. But this is of no consequence, if they 
have a good defence under any of the issues. Besides, few if 
any of the 29 points of law which have been proposed to the 
Court, could have been discussed with any propriety under 
these special issues. 

As I have already taken up so much of your time in putting 
the case before you upon the general issue, I cannot think it 
proper to detain you any longer. I therefore submit the ques- 
tion to you simply upon the general pleas, and you will con- 
sider the evidence under these pleas. One of the pleas denies 
the existence of the corporation plaintiffs; but the charter has 
been given in evidence, and you can have no difficulty there. 
As to the plea of payment, there is no evidence of payment 
other than that before mentioned, and which you will be obliged 
to consider under the general issue. The other pleas are spe- 
cial, and into them you need not inquire. Most of the points of 
law proposed (on either side) have been particularly noticed ; 
those which have not been so noticed, are either inapplicable 
to the matters submitted to you, or sufficiently answered by 
the observations made on other points of the case. 

You will take the case into consideration under the general 
issue, and decide it as you find the facts submitted to you, ac- 
cording to the principles stated. 

Tue Jury found a verdict for the defendants upon the gene- 
ral issue, and were discharged from finding a verdict on the 
issues upon the other pleas. 
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New Jublications. 


American Leapine Cases. Select Decisions of American Courts in several 
departments of law ; with especial reference to Mercantile Law. With 
Notes by J. I. Cuark Hare, and H. B. Wattace. Philadelphia, T. & 
_ W. Jounson, law booksellers, publishers and importers, 197 Chestnut 

treet. 


That the careful and accurate reader of the reports will obtain all that 
elementary works can furnish, cannot admit of doubt. In order, however, 
to read the reports understandingly and profitably, a previous acquaintance 
with technicalities and principles, and considerable leisure time to devote 
to such reading, are essential requisites. 

Years necessarily elapse before the student, overwhelmed among accumu- 
lated decisions and voluminous treatises, surmounts the first difficulty, and 
when this consummation is attained, it is in most cases, when the calls of 
clients and general avocations of active practice occupy every moment of 
his time. In view of these difficulties, the scientific treatise of Mr. John 
W. Smith, of the Inner Temple, was prepared. It is scarcely necessary for 
us to say of a book so well known as Smith’s Leading Cases, which has al- 
ready run through three editions in England and in this country, that the plan 
on which it was written, consisted in selecting a few established principles, 
giving in full the cases in which those principles had been first established, 
and then in copious notes, tracing the progress of the law. 

What Mr. Smith did for the law in England, Mr. Hare and Mr. Wallace, 
two gentlemen who have acquired deserved reputation for their American 
notes to Smith’s Leading Cases, propose to do in this country ; but their ob- 
ject will be better understood by an extract from their preface. 


“The approbation which the plan of Mr. Smith’s Selection of Leading Cases 
generally received, has induced the editors of the American edition of that work to 
employ the same method, in treating of other points supposed to possess interest 
and importance in the jurisprudence of this country. The popularity of Mr. Smith’s 
books was undoubtedly due, in a very great degree, to the clearness, neatness and 
simplicity, with which the most dificult subjects were explained in the notes of that 
intelligent and accomplished writer. In these qualities, the present editors make no 
pretension to be his rivals. ‘The design of his work, however, is quite as well 
adapted to the law and the reports of this country, as to those of England. The 
essential merits of the plan seem to consist, partly, in the arrangement which it 
suggests, by which the subjects are distributed according to a connexion, natural 
and positive, rather than speculative and theoretical ; and partly in introducing the 
discussion of a topic of law, with a practical exemplification of the principal doc- 
trines, in which it is seen at large, and in its applied form. The plan of Mr. Smith’s 
work has therefore been followed ; but the title of Leading Cases, could not, with 
propriety, be applied to any considerable selections of American decisions. The 
common law of the different States of the Union, is, to a great extent, the same ; 
but the instances are few, in which cases in any of the courts can be referred to, as 
having, for the first time, established particular principles, and by force of authority, 
led other tribunals to adopt them. But while the title used by Mr. Smith has been 
declined, as in the nature of the case not strictly applicable to an American publi- 
cation, great attention has been given to the choosing of such decisions, as in point 
of fact have been, and are, in their several departments, the most guiding and au- 
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thoritative in American law. The selections in the present work, are proposed as 
illustrations of the law, embodying and exemplifying important principles, some- 
times fairly entitled to the name of leading cases ; chosen, in all instances, as deci- 
sions whose character is approved, or whose correctness is unquestionable.” 


As a specimen of the manner in which the subjects are treated we take 
the first case in the book, “Of the validity of voluntary conveyances, as 
against creditors and subsequent purchasers, under the statutes of 13 Hliz. 
c. 5, and 27 Eliz. ec. 4.” 

Two cases, the decisions in which are of high authority, are first given in 
full; Sexton v. Wheston & Wife, 8 Wheat., 229. where a voluntary post 
nuptial settlement, made by a man who was not indebted at the time, upon 
his wife was held valid against subsequent creditors: and Salmon v. Ben- 
nett, 1 Connecticut, 525, where it was decided that “a voluntary convey- 
ance, made by a father, indebted at the time, to his child, in consideration 
of love and affection, is not necessarily void, but depends upon the intent at 
the time, and the extent of the indebtedness ;” in an elaborate and thorough 
note to which, Mr. Wallace (who has written al] the notes to this volume, 
Mr. Hare preparing those for the next,) reviews the whole law in relation 
to voluntary conveyances in the United States, pointing out where the 
selected decisions have been sustained, where rejected, condensing and 
reconciling the reasoning, or pointing out the inconsistencies of the nice 
and often wire-drawn distinctions which have been taken. 

He commences by quoting the statutes of 13 Eliz. c. 5, & 27 Eliz. e. 4, 
and making a few comments upon the state of the law before they were 
enacted, and then proceeds to show that the distinction established in Sex- 
ton v. Wheaton, between previous and subsequent creditors is universally 
received ; that “while as against the latter a conveyance is not void, 
unless actually fraudulent; it is admitted asa general principle in the courts 
of this country, (except New York, where fraud is always a question of 
fact,) that as against creditors existing at the time a voluntary conveyance 
is fraudulent in law and void ; but that some diversity exists in the different 
states, as to the degree of strictness with which the general principle is to 
be applied.” 

The views and distinctions taken in the different states is then presented 
at length, and Mr. Wallace concludes this part of the note by a somewhat 
sharp comment upon the rule laid down in the New York revised statutes, 
that a fraudulent intent in conveyancing is always a question of fact. See 
p. 54. 


“ These attempts, however, to reduce fraud in all cases to a matter of actual in- 
tention, are not only opposed to all principle and authority, to common justice and 
to common sense; but have been frustrated by the very forms and constitution of 
the courts, and cannot be successful until the respective functions of the judge and 
jury are changed ; for the court obviously possesses the same control over the subject 
in the form of a direction to the jury as to the force of presumptions on a question 
of fraudulent intent, as they formerly exercised through the medium of a peculiar 
definition of fraud ; and to prevent irregularity and injustice, this control must be 
exercised. And this practice is established by Vance v. Philips, 6 Hill, 433, where 
it is decided that though the question of fraudulent intent is now one of fact for the 
jury, yet if the jury come to a wrong conclusion on the subject, the verdict will be 
set aside as against the weight of evidence; so that after all the discussions and 
legislation on the subject in New York, the result according to Bronson, J., (whose 
conduct, on this whole subject, is deserving of high commendation,) is, that “the 
road to justice may be longer, and consequently more expensive than it was before, 
but it ends in the same place.” 


Now we are by no means sure, Mr. Wallace and Chief Justice Bronson 
to the contrary notwithstanding, that there is not much wisdom in making 
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the question of fraud always one of fact, but as our object here is to give our 
readers, as far as space will permit, a thorough idea of a book which we 
have honestly recommended, we shal] not in reasoning out our own perhaps 
crude view, occupy the space which we propose to devote to that object. 
The annotator then examines what conveyances are fraudulent as to sub- 
sequent creditors ; what class of persons are intended by the expression (to 
delay, hinder and defraud creditors and) others ; what are the rights, duties 
and liabilities of administrators, in relation to fraudulent conveyances, and 
under what circumstances voluntary or fraudulent conveyances will be sus- 
tained; and where equity will interfere in the premises. The decisions 
under the statute 27 Eliz. c. 4, for the protection of purchasers are next 
systematically collected, including the important points, how far notice 
of a previous voluntary conveyance affects a subsequent purchaser—who 
are considered purchasers—in what states the statute has been held as 
in England to apply only to conveyances of land, and where it has been 
applied to chattels,—what considerations have been held valuable under both 
statutes, in law and in equity—how a consideration, originally voluntary, 
may become valuable by matter ex-post facto,—and how far bona fide 
purchasers, for value without notice, from a fraudulent grantor or grantee 
are protected. The note concludes by pointing out the proper forum in 
which relief is to be sought by the defrauded creditor or purchaser, and how 
far such relief can be obtained. 

Each case selected for this volume having been chosen on account of the 
intrinsic interest of the principle which it decides, is well worth examina- 
tion. We would direct attention more especially to those relating to the 
application of payments, the contracts of infants, and interest. 

Mr. Wallace has throughout his notes generally contented himself with 
collecting the authorities on each side of a question, and briefly deducing 
from them the conclusion to be drawn, or showing on which side the balance 
inclines : here and there, however, either for the purpose of correcting an 
erroneous principle, or rendering an obscure subject clear, arguing more 
at length. Asa specimen of his style on these occasions, we extract from 
a note on the negotiability of instruments. Vol. I, pp. 178-181. 


“In Patterson v. Poindexter, 6 Watts & Sergeant, 227, 234, it was said by the 
Chief Justice, that the endorser of a note without negotiable words, was responsible 
on the contract, by reason that the endorsement is a new drawing: and in Brenzer 
v. Wightman, 7 Id. 264, it is decided that a note made without the words “ or order,” 
or “ bearer,” is not, as originally made, a negotiable note, but that the payee, by en- 
dorsing it payable to order, makes it negotiable ; and after that, it becomes as be- 
tween the endorser and the holder, an inland bill of exchange, in which the endorser 
stands in the light of a new drawer of a bill payable to the order of the endorsee ; 
and the holder, by taking it in this character, takes it subject to all the rules that 
regulate the relation between endorser and endorsee in negotiable instruments, Of 
course, it cannot be meant by this, that by the endorsement the note becomes ne- 
gotiable as against the maker ; but this decision, by requiring legal demand and no- 
tice, seems of necessity to imply that such a note is a perfect negotiable instrument, 
as well against the maker as the endorser ; for unless the maker had engaged to pay 
any endorsee, and upon endorsement had become a principal debtor to the endorsee, 
no reason can be given why demand and notice should be necessary, and the strict 
requirement of them would be in derogation of justice. If it be said that such an 
endorsement is a non-accepted bill drawn upon the maker, which requires present- 
ment for acceptance, the answer would be, that the maker having given one pro- 
missory note, the legal title to which remains in the payee, could not be expected to 
accept another bill of exchange upon the same consideration, and therefore the en- 
dorser is in the situation of one drawing without funds, and not entitled to notice. 
As against the maker, the endorsement of a non-negotiable note is certainly merely 
an assignment in equity of the beneficial interest in the note, or an authority 
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to receive the proceeds to the endorsee’s use, and to employ the endorser’s 
name for the purpose; the endorsee has no legal right of action against the 
maker, and therefore can have no legal right of demand; he could not make a 
demand in his own right, or have the note protested in his own name, but must 
do both in the name and as the agent of the endorser; and how can legal notice 
be required between those who stand in the relation, not of endorser and en- 
dorsee, but of principal and agent, or trustee and cestui que trust? Can a principal 
contract be negotiable for the purpose of giving to the dependent and accessary con- 
tract of endorsement, all the qualities of an endorsement of a negotiable instrument, 
and yet not be negotiable in itself? How is it that the original note can act upon 
an endorsement so as to transform an equitable assignment into a negotiable instru- 
ment, and yet that this negotiable endorsement, when it comes to act upon the ori- 
ginal note, finds it wanting the very quality which it is continually deriving from 
it.” * * * * * a * * * 

“The true statement of the law upon this point, is believed to be, that the en- 
dorsement by the payee of a note without negotiable words, does not render the 
endorser liable upon the instrument, as the maker of a new note, or the drawer of a 
new bill ; that the question whether any and what liability is incurred by the delivery 
of a note so endorsed, will depend upon the intention of the parties and the circum- 
stances of the transaction, which may make the endorsement a guaranty of the 
maker’s solvency, or a guaranty of punctual payment, or an engagement for any 
thing else ; but prima facie such endorsement and delivery is but a transfer of the 
beneficial interest in the note, without recourse in regard to any thing but the gen- 
uineness of the instrument, and that only, where there has been an absolute transfer 
for a valuable consideration.” 


A microscopic view, such as our space compels us to take, can of course 
give but a faint idea of a book of some six hundred pages, on many branches 
of the law. It will, however, we trust, serve to attract the attention of our 
readers toa work, of a character more likely to fasten legal principles upon 
the mind than any other which has been composed with that view. Although 
to the practitioner the selection of leading cuses will be found at times highly 
serviceable, it is to the advanced student that its utility will be greatest, con- 
veying to his understanding, and fixing in his memory established principles 
of constant occurrence, and at the same time inculcating a correct method 
of reasoning upon conflicting decisions every way worthy of his imitation. 





A Treatise on the Office and Duty of a Justice of the Peace, Sheriff, Coro- 
ner, Constable, and of Executors, Administrators, and Guardians; in which 
are particularly laid down the rules for conducting an action in the court 
for the trial of small causes, (in New Jersey.) With new and approved 
forms, by James Ew1na, Esq., late one of the Judges of the Court of Com- 
mon Pleas, in the county of Hunterdon. Fourth edition, revised and cor- 
rected in accordance with the statutes, with additional notes and refer- 
ences. New York, Published by Banks, Gould & Co., law booksellers, 
No. 144 Nassau Street; and by Gould, Banks & Gould, No. 104 State 
Street, Albany, 1848. 


We have received this book from the publishers, and need hardly say that 
it deserves, in this fourth edition, all the commendations it has already re- 
ceived in former editions. Books of this character, although not very valu- 
able to the members of the bar, are of great importance to the magistrates, 
for whose use they are more especially prepared. This treatise was first 
printed at Trenton, in 1805, and has since that period been four times edited 
afresh and reprinted. There have been in the State of New Jersey, we 
are informed, several treatises of the same character. In 1806, Mr. Justice 
Pennington, of the Supreme Court, published a treatise “on the courts for 





























NEW PUBLICATIONS. 153 


the trial of small causes,” which was favourably received and reprinted in 
1835, and again in 1843, and which still maintains its position in the libra- 
ries of the profession, and has been always esteemed ; it is, however, less 
comprehensive than Mr. Commissioner Ewing’s book. As early as 1792, 
William Griffith, Esq., of Burlington, a learned member of the New Jersey 
bar, compiled a smal! volume “on the jurisdiction and proceedings of jus- 
tices of the peace,” which has been since twice reprinted, the last time in 
1813, and which, though long since out of print, and now but little used, 
was in its day considered a good book. Some years ago a new edition was 
projected by Judge Carpenter, of the Supreme Court, but was never pre- 
pared. It will thus be seen that Ewing’s Justice has not been without com- 
petitors, and yet we have before us the fourth edition; this alone is some 
commendation. ‘This edition, it is understood, (though it does not so ap- 
pear on the title page,) has been prepared by James Ewing, Esq., of Tren- 
ton, a son of the late Chief Justice Ewing, and grandson of Mr. Commis- 
sioner Ewing, the author of the volume. We do not doubt, but that this 
volume, with its adaptation to the new constitution and references to the 
new revision of the statutes and other*new and additional matter, will com- 
mend itself to the bar, and be generally adopted aud used by the justices of 
the peace throughout the State. 


Reports or Cases argued and determined in the Court of Chancery of 
the State of New York, before the Hon. Lewis H. Sanprorp, assistant 
Vice Chancellor of the First Circuit. Vols. L and II. New York: Pub- 
lished by Gould, Banks & Co., law booksellers, 144 Nassau Street, and 
by Wm. & A. Gould & Co., 104 State Street, Albany, 1846. 


These reports are creditable in every way to both reporter and publisher. 
In paper, type and general neatness of execution, they are equal to any 
works of a similar character which we have seen. 

The volumes have been published under the auspices of the Hon. Lewis 
H. Sandford himself; and therefore possesses the advantage—an advantage 
which every lawyer who has suffered under the infliction of ignorant or 
careless reporters will appreciate—of clear statements of facts, intelligible 
arguments of counsel, and we have every reason to believe, accurate sylla- 
buses of the points adjudged. 

The reports are made up entirely of cases in chancery, heard in the city 
of New York, before Vice Chancellor Sandford ; many of them are in them- 
selves of a highly interesting character, to which additional interest is given 
from the fact of their having been generally argued by the ablest members 
of the New York bar, a body second in intelligence and accomplishment 
to none in this or any country. In Temple v. Hawley, Vol. I. p. 164, the 
power of an infant female under 21, upon the eve of marriage, to make a 
settlement which will be afterwards binding, is elaborately investigated. 
In Barry v. the Merchant’s Exchange Company, p. 280, several interest- 
ing questions on the powers and liabilities of corporations are examined. In 
Pothier v. Martin, p. 569, the practice of attorneys and solicitors purchasing 
from their clients is severely reprobated, and the prohibition extended to the 
managing clerk in a solicitor’s office. The case of Lynch v. Clarke, p, 583, 
involves one of the most interesting questions of constitutional law ever 
raised in this country; the arguments of counsel, and the opinion of the 
court occupy nearly one hundred pages. The question arose under a claim 
made to real estate by a young female. In order to establish a title citizen- 
ship was necessary ; it was proved that she had been born in this country of 
Irish parents, who had never become naturalized, and who returned with 
her to their own country while she was an infant. It had never been de- 
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cided that birth alone in this country is necessary to constitute citizenship, 
and the examination here made of the alien and naturalization laws is in- 
teresting in the extreme. We have remarked, also, several cases of inter- 
est in the second volume, which a want of space precludes our noticing 
more at length. Assistant Vice Chancellor Sandford, of these reports, has 
become Judge Sandford, under the new constitution of New York; this is 
one of the first good things we recognize under the new system ; it is to be 
hoped that all other changes will prove equally beneficial. 





Unrrep States Crimmnat Law. An Abridgment of the Criminal Law of 
the United States; containing the important Penal Acts of Congress, and 
of the legislatures of the principal States of the Union; accompanied with 
a brief statement of the law of England, the decisions of the Federal 
Courts, and of the Courts of the several States, relative to crimes and mis- 
demeanors. Containing also the Treaties of Extradition with England 
and France, and Acts of Congress and of several States, relative to the 
surrender of fugitives from justice and labour; with the practice and 
forms of proceeding under the same. To which are added Precedents of 
indictments and pleas. By Exiis Lewis, President of the second judicial 
district of Pennsylvania. Philadelphia: Thomas, Cowperthwait & Co., 
253 Market Street, 1847. 

This volume is from the pen of the Hon. Ellis Lewis, a gentleman well 
known in this state for his ability and high legal attainments. 

We understand that for a number of years Judge Lewis has devoted him- 
self especially to the study of criminal law, and the result of his labours has 
been the work before us. The titles are alphabetically arranged. Each 
subject is introduced by a brief and clear definition of the crime about to be 
treated of, and this is followed by an analysis of the statutes, and decisions 
made in several of the most important states; the condition of the law in 
each of which is briefly sketched. In the first subject treated of, much 
medico-jurisprudential learning is displayed by the author, who combats 
the idea, that the foetus is less instinct with life, at one period after concep- 
tion than another, or that the punishment should be any less severe for 
producing an abortion at an early rather than at a late period of gestation : 
in which he is undoubtedly correct. Whether the foetus can be said to 
possess a distinct vitality at all, until the instant of birth, is a question of 
much doubt; we believe the fact is denied by Orfila, and the accomplished 
medical jurisprudents of that school. In a note to that portion of this sub- 
ject which treats more especially of the Pennsylvania decisions, Judge 
Lewis has doubted the accuracy of the syllabus in the case of Demain, re- 
ported in Law Journal, vol. 6, p. 29. Our reasons for adhering to our view 
of the case are given in the accompanying note.* 

Under the head of Abduction, the celebrated case of Prigg v. The Com- 
monwealth of Pennsylvania is commented on at length, and Judge Lewis 
comes to the conclusion that the intimation thrown out by Justice Story, in 
delivering the opinion of the majority of the court, that “the states have no 
right to legislate in any manner upon the subject of surrendering fugitive 
slaves” is erroneous ; and that the views of Chief Justice Taney, and of Jus- 


* The indictment contained several counts, the second of which omitted the allegation of 
quickness, There was a special demurrer to each count, the want of a proper allegation of 
quickness being particularly mentioned. Of course, if in any count the pregnancy of the 
mother had been improperly laid, the Court would have given judgment for the defendant 
on that count, and this more especially if it had been the second, as in that the condition of 
the mother was truly described. Judgment was, however, given for the commonwealth on 
each of the counts, which is a sufficient justification of the statement, complained of by 
Judge Lewis, ‘‘ that it is not necessary in an indictment for the production of an abortion 
to aver quickness on the part of the mother.” 
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tice Thompson and Daniel, that “although the states have no right to in- 
terfere with congressional legislation on this subject, yet that so far from 
their being prohibited, it is their duty to protect and assist the owner in the 
recovery of his property found within their territories” are correct, a con- 
clusion to which we also arrived in a former number of this Journal, vol. 6, 
» 177. 

Under this head, Judge Lewis also introduces an opinion delivered by him- 
self, in connection with a case of domestic outrage, which excited much 
notice at the time of its delivery. 

The author devotes several pages to the consideration of the law in this 
state on the subject of affrays, riots, routs, and unlawful assemblies. Un- 
happily, on these questions more scope for consideration has been afforded 
here, than in any other state of the Union. The chapter on escape and ex- 
tradition is one of great intrinsic interest. The statutes which fis been 
passed in congress, and in many of the states in relation to the surrender 
of fugitives from justice and labour are here set out, together with the prac- 
tice prevailing on this delicate subject. The treaties of the United Sates 
with foreign countries for the extradition of fugitives are also given, and the 
decisions under them, as far as they have gone, commentedon. The subject 
of homicide is examined with a degree of care and fulness commensurate 
with its importance ; and in this connexion Judge Lewis reviews most of 
the important decisions on the subject of insanity, as a defence in criminal 
cases. 

We have noticed especially these heads, with which we have been most 
attracted in our examination. It is unnecessary to say, that all important 
crimes punished at common Jaw or by statute, are treated of in the volume. 
A treatise of such universal applicability scarcely needs recommendation 
from us, to ensure a wide-spread circulation. Wherever in the United 
States criminal law is practised, the United States Criminal Law must find 
its way. 

We have noticed several imperfections, the existence of which must de- 
preciate to a certain extent the value of the book as one of reference,—it is 
without a table of contents, or classification of subjects,—no systematic selec- 
tion of states appears to have been made—no list of cases cited is furnished ; 
and the index, the only guide to the contents of the book, is meagre in the 
extreme. These defects, detracting nothing from the merits of the work as 
an intellectual effort, impair its usefulness; and we hope to see them all 
corrected in a second edition. 

Precedents for various forms of indictments are annexed to the volume ; 
and prepared and revised as these have necessarily been by the distinguished 
author, who to a long and active judicial career, adds the experience ac- 
quired as attorney general, they cannot but prove highly useful. 


A Sexection or Leapine Cases, on various branches of the Law. With 
Notes, by Jonn Wituiam Smrra, Esq., of the Inner Temple, Barrister 
at Law. Third Law Library, from the last London edition; with ad- 
ditional notes and references to American decisions, by J. J. Chark Hare, 
and Horace B. Watuaceg, Esqrs., of the Philadelphia Bar. In two vol- 
umes. Philadelphia, T. & J. W. Johnson, law booksellers, publishers and 
importers, 197 Chestnut street, 1847. 


Little more is necessary in connection with a book so universally known 
as this, than to mention, that a third edition is now before the profession. 
In 1844, Messrs. Hare and Wallace prepared the first American edition ; 
three editions in scarcely as many years, is remarkable even for a popular 
law book, and marks a high degree of excellence. This one comes down 
to July, 1847, and we are informed by the publishers, that 
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“Tt is reprinted from the last London edition ; to which have been carefully add- 
ed all the English cases in point which have been since decided. The American 
Notes have been revised, amended and improved ; and the American cases publish- 
ed since the second edition, incorporated. In both countries, therefore, the referen- 
ces to adjudged cases are brought up to the present date ; and the work is believed 
to exhibit with fulness and accuracy the actual state of the law upon the points 
which are discussed.” 


We observe an improvement also in the size of the type used for the 
American Notes to this edition. This change will no doubt be properly ap- 
preciated. 


An ANaLysts oF THE PrincipLes or Equity PLeaprne, containing a Com- 
pendium of the Practice of the High Court of Chancery. By D. G. 
Lupe, Esq. Second American, from the last London edition, by J. D. 
Wueerter. New York: Published by Banks, Gould & Co., No. 144 
Nassau street, and by Gould, Banks & Gould, Albany. 1846. 


This is the second edition, considerably enlarged and enriched with notes 
by the American editor of Mr. Lubé’s treatise on the principles of Equity 
Pleading. Although originally designed for the instruction of pupils, and 
admirably adapted to their use from its clearness of detail, and simplicity of 
arrangement, the practitioner will find in it much to admire and instruct. 
It is an accurate and scientific view of the practice of the Court of Chancery 
disengaged altogether from the kindred subjects of pleading and evidence. 
This has not been attempted in either of the works on Chancery Practice 
or Equity Pleading, which we have in this country. Judge Story’s work 
on Equity Pleading, being, as he himself observes, not a work of pleading 
exclusively, but a work of pleading and practice, and Mr. Hoffinan’s book 
on Chancery Practice, being almost as useful to the pleader, as it is to the 
practitioner. Equity Pleading throughout the United States, is based upon 
the English system. ‘The American student, will, therefore, find this trea- 
tise an excellent guide, and in many respects of equal value with Mr. 
Stephen’s work on Pleading at Common Law. 


A Practica, Treatise oN THE CriminaL Law, with Comprehensive 
Notes on each particular offence, the process, indictment, plea, defence, 
evidence, trial, verdict, judgment, and punishment. In three volumes. 
Containing precedents of indictments, &c., by JosepH Cuirry, Esq., of 
the Middle Temple, Barrister at Law, fifth American, from the second and 
last London edition, corrected and enlarged by the author. With notes and 
corrections, by Ricuarp Perers, and THomas Huntinepon, Esqrs. To 
which are now added notes and references to the cases decided in the 
Courts of the United State-, and of the several States, to the present time, 
as well as to the late English decisions. By J. C. Perkins, Esq., Coun- 
sellor at Law. New York, published by Banks, Gould & Co., law book- 
sellers, No. 144 Nassau street, and by Gould, Banks, & Gould, No. 104 
State street, Albany, 1847. 


We acknowledge the receipt of the fifth and last edition of this important 
work, which appears to have been considerably increased in value by the 
addition of many new notes and references. Although an impression exists 
that other precedents are of greater accuracy than those of Mr. Chitty, it 
has long been admitted that the first volume, on the practice of Criminal 
Law, stands at the head of books of its class. To this volume too, the 
American annotators, seem to have more especially directed their attention, 
and we have little doubt but that this edition will be found replete with new 
and useful matter. 














